
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, DC 20549
 

FORM 8-K
 

CURRENT REPORT
Pursuant to Section 13 OR 15(d) of The Securities Exchange Act of 1934

 
Date of report (Date of earliest event reported): October 26, 2021

 
PHUNWARE, INC.

(Exact name of registrant as specified in its charter)

 

Delaware  001-37862  30-1205798
(State or other jurisdiction of incorporation)  (Commission File Number)  (IRS Employer Identification No.)

 

7800 Shoal Creek Blvd, Suite 230-S, Austin, Texas  78757
(Address of principal executive offices)  (Zip Code)

 
Registrant’s Telephone Number, Including Area Code: (512) 693-4199

 Not Applicable
(Former name or former address, if changed since last report)

 
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions:
 
☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

Securities registered pursuant to Section 12(b) of the Act:
 

Title of each class  Trading Symbol(s)  Name of each exchange on which registered
Common Stock, par value $0.0001 per share  PHUN  The NASDAQ Capital Market

Warrants to purchase one share of Common Stock  PHUNW  The NASDAQ Capital Market

 
Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this chapter) or Rule 12b-2 of
the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).

Emerging growth company ☒
 

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised financial
accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐



Item 7.01 Regulation FD Disclosure.

Randall Crowder, Chief Operating Officer of Phunware, Inc. (the "Company"), will present a slide presentation attached hereto as Exhibit 99.1, at the Benzinga Global
Small Cap Conference on Thursday, October 28, 2021 at 2:20 P.M. Eastern Time. The webcast may be accessible on the Internet at https://www.benzinga.com/events/small-
cap/october-2021-global/october-28/. The Company undertakes no obligation to update, supplement or amend the materials attached hereto as Exhibit 99.1.

The link to the webcast website above is provided for informational purposes only and we make no representation regarding said website, the information thereon, or
any links accessible therefrom, and do not desire to incorporate any of the information on, or accessible through, such website into this Current Report on Form 8-K.

In accordance with General Instruction B.2 of Form 8-K, the information in this Item 7.01 of this Current Report on Form 8-K, including Exhibit 99.1, shall not be
deemed “filed” for the purposes of Section 18 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that section,
nor shall it be deemed incorporated by reference in any filing under the Exchange Act or the Securities Act of 1933 (the "Securities Act"), as amended, except as shall be
expressly set forth by reference in such a filing. Furthermore, the furnishing of information under Item 7.01 of this Current Report on Form 8-K is not intended to constitute a
determination by the Company that the information contained herein, including the exhibits hereto, is material or that the dissemination of such information is required by
Regulation FD.

This Current Report on Form 8-K and presentation attached hereto as Exhibit 99.1 include forward-looking statements within the meaning of Section 27A of the
Securities Act and Section 21E of the Exchange Act. These forward-looking statements are intended to be covered by the safe harbor for forward-looking statements provided
by the Private Securities Litigation Reform Act of 1995. All statements other than statements of historical facts contained in this Current Report and Exhibit 99.1, including
statements regarding our future results of operations and financial position, business strategy and plans, and our objectives for future operations, are forward-looking statements.
The words “anticipate,” “believe,” “continue,” “could,” “estimate,” “expect,” “intend,” “may,” “might,” “plan,” “possible,” “potential,” “predict,” “project,” “should,” “will,”
“would” and similar expressions that convey uncertainty of future events or outcomes are intended to identify forward-looking statements, but the absence of these words does
not mean that a statement is not forward-looking.

Forward-looking statements are not a guarantee of performance and are subject to a number of risks and uncertainties, many of which are difficult to predict and are
beyond our control. These risks and uncertainties should be carefully considered. We caution you not to place undue reliance on the forward-looking statements, which involve
known and unknown risks, uncertainties and other factors, which may cause the results of the Company to be materially different than those expressed or implied in such
statements. These risk factors and others are included from time to time in documents the Company files with the U.S. Securities and Exchange Commission (the "SEC"),
including but not limited to our filings on Form 10-K, Form 10-Q, Form 8-K, registration statements and prospectuses thereto. The forward-looking statements contained in
Exhibits 99.1 are made as of the date of the presentation. We disclaim any obligation to update any of these forward-looking statements as a result of new information, future
events, or otherwise, except as expressly required by law.

Item 8.01 Other Events.

As previously disclosed, the Company entered into an At Market Issuance Sales Agreement dated April 7, 2021 (the “Sales Agreement”) with B. Riley Securities, Inc.
(“B. Riley”), pursuant to which the Company may offer and sell, from time to time, shares of our common stock, par value $0.0001 per share, through or to B. Riley, as agent
or principal.

Sales of shares of common stock under the Sales Agreement have been and will be made pursuant to the Company’s registration statement on Form S-3, as amended
(File No. 333-252694), which was declared effective by the SEC on February 11, 2021, a related Prospectus Supplement filed with the SEC on April 7, 2021, for an aggregate
offering price of up to $25,000,000 and an additional Prospectus Supplement filed with the SEC on October 26, 2021, for an aggregate offering price of up to $48,537,500.
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Additional information with respect to the Sales Agreement is available under “Item 1.01 Entry Into a Material Definitive Agreement” in the Company’s Current
Report on Form 8-K filed on April 7, 2021 and is incorporated herein by reference. The description of the Sales Agreement presented here does not purport to be complete and
is qualified in its entirety by reference to the Sales Agreement which is filed as Exhibit 10.1 to the Company’s Current Report on Form 8-K filed on April 7, 2021. The opinion
of the Company’s counsel regarding the validity of the shares that will be issued pursuant to the Sales Agreement under the Prospectus Supplement filed with the SEC on
October 26, 2021 is filed herewith as Exhibit 5.1.

This Current Report on Form 8-K shall not constitute an offer to sell or the solicitation of an offer to buy any shares under the Sales Agreement, nor shall there be any
sale of such shares in any state in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such state.
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Item 9.01 Financial Statements and Exhibits.

(d) Exhibits.

Exhibit No. Exhibit Title
5.1 Opinion of Winstead PC.

10.1
At Market Issuance Sales Agreement, by and between Phunware, Inc. and B. Riley Securities, Inc., dated April 7, 2021. (Incorporated by
reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed on April 7, 2021).

23.1 Consent of Winstead PC (included in Exhibit 5.1).
99.1* Phunware, Inc. Presentation
104 Cover Page Interactive Data File (embedded within the inline XBRL document)

* Furnished herewith
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SIGNATURES
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto
duly authorized.

 

Dated: October 28, 2021 Phunware, Inc.
  
 By: /s/ Matt Aune
 

 
Matt Aune
Chief Financial Officer



 
October 26, 2021
 
Phunware Inc.
7800 Shoal Creek Boulevard
Suite 230-S
Austin, Texas 78757
 
Ladies and Gentlemen:

 
We have acted as legal counsel to Phunware Inc., a Delaware corporation (the “ Company”), in connection with the offering and sale by the

Company of shares (the “Shares”) of the Company’s common stock, $0.0001 par value per share (“Common Stock”), having an aggregate offering price
of up to $48,537,500 to be offered and sold from time to time pursuant to a prospectus supplement dated October 26, 2021 (the “Prospectus
Supplement”) and the accompanying prospectus dated February 11, 2021 (together with the Prospectus Supplement, the “ Prospectus”) that form part of
the Company’s registration statement on Form S-3 (File No. 333- 252694) (together with the Prospectus, the “ Registration Statement”) filed by the
Company with the Securities and Exchange Commission (the “Commission”) under the Securities Act of 1933, as amended (the “ Securities Act”). The
Shares are to be sold by the Company through or to B. Riley Securities, Inc. (the “Sales Agent”), as sales agent pursuant to the terms of an At Market
Issuance Sales Agreement dated April 7, 2021, by and between the Company and the Sales Agent (the “ Sales Agreement ”), as described in the
Prospectus Supplement.

 
In connection with this opinion, we have examined originals or copies, certified or otherwise identified to our satisfaction, of (i) the Registration

Statement, including the Prospectus Supplement, (ii) the Sales Agreement, (iii) the Certificate of Incorporation of the Company, as currently in effect,
(iv) the Amended and Restated Bylaws of the Company, as currently in effect, and (v) certain resolutions adopted by the Board of Directors of the
Company and committees thereof with respect to the Sales Agreement and the issuance of the Shares. We have also examined originals or copies,
certified or otherwise identified to our satisfaction, of such records of the Company and such agreements, certificates of public officials, certificates of
officers or other representatives of the Company and others, and such other documents, certificates and records, as we have deemed necessary or
appropriate as a basis for the opinion set forth herein.

  
In our examination, we have assumed and have not verified (i) the legal capacity of all natural persons, (ii) the genuineness of all signatures

(other than persons signing on behalf of the Company), (iii) the authenticity of all documents submitted to us as originals, (iv) the conformity with the
originals of all documents supplied to us as copies, (v) the accuracy and completeness of all corporate records and documents made available to us by the
Company and (vi) that the foregoing documents, in the form submitted to us for our review, have not been altered or amended in any respect material to
our opinion stated herein. We have relied as to factual matters upon certificates from officers of the Company and certificates and other documents from
public officials and government agencies and departments and we have assumed the accuracy and authenticity of such certificates and documents. We
have further assumed that the Shares will be issued and delivered in accordance with the terms of the Sales Agreement.

 
Based on the foregoing, and subject to the assumptions, qualifications and limitations set forth herein, as of the date hereof, we are of the opinion

that the Shares have been duly authorized for issuance, and when issued and delivered by the Company and paid for pursuant to the terms of the Sales
Agreement, the Shares will be validly issued, fully paid and non-assessable.



Phunware Inc.
October 26, 2021
Page 2

For purposes of our opinion above, we express no opinion as to the law of any jurisdiction other than the General Corporation Law of the State
of Delaware (including the statutory provisions, all applicable provisions of the Delaware Constitution and reported judicial decisions interpreting the
foregoing). The opinion expressed herein is given as of this date, and we do not undertake to supplement this opinion with respect to any events or
changes occurring subsequent to the date hereof.

 
We hereby consent to the filing of this opinion as an exhibit to the Current Report on Form 8-K to be filed with the Commission in connection

with the offering and to the use of our name under the caption “Legal Matters” in the Prospectus Supplement. In giving this consent, we do not thereby
admit that we are included in the category of persons whose consent is required under Section 7 of the Securities Act or the rules and regulations of the
Commission promulgated thereunder.

 
 

Very truly yours, 

WINSTEAD PC

By:     /s/ Alex R. Allemann    
    Alex R. Allemann
    Authorized Signatory





 

© 2009-Present Phunware, Inc. - Confidential and Proprietary This Investor Presentation (the “presentation”) is for informational purposes only and does not constitute an offer to sell, a solicitation of an offer to buy, or a recommendation to purchase any equity, debt or other financial instruments of Phunware, Inc. (“Phunware” or the "Company") or any of Phunware’s affiliates' securities (as such term is defined under the U.S. federal securities laws). This presentation has been prepared to assist interested parties in making their own evaluation with respect to Phunware and for no other purpose. The information contained herein does not purport to be all-inclusive. The data contained herein is derived from various internal and external sources. No representation is made as to the reasonableness of the assumptions made within or the accuracy or completeness of any projections, modeling or back-testing or any other information contained herein. All levels, multiples, prices and spreads are historical and do not represent current market levels, prices, multiples or spreads, some or all of which may have changed since the issuance of this document. Any data on past performance, modeling or backtesting contained herein is no indication as to future performance. Phunware assumes no obligation to update the information in this presentation. SAFE HARBOR CLAUSE AND FORWARD-LOOKING STATEMENTS This presentation includes forward-looking statements. All statements other than statements of historical facts contained in this presentation, including statements regarding our future results of operations and financial position, business strategy and plans, and our objectives for future operations, are forward-looking statements. The words “anticipate,” “believe,” “continue,” “could,” “estimate,” “expect,” “expose,” “intend,” “may,” “might,” “opportunity,” “plan,” “possible,” “potential,” “predict,” “project,” “should,” “will,” “would” and similar expressions that convey uncertainty of future events or outcomes are intended to identify forward-looking statements, but the absence of these words does not mean that a statement is not forward-looking. The forward-looking statements contained in

this presentation are based on our current expectations and beliefs concerning future developments and their potential effects on us. Future developments affecting us may not be those that we have anticipated. These forward-looking statements involve a number of risks, uncertainties (some of which are beyond our control) and other assumptions that may cause actual results or performance to be materially different from those expressed or implied by these forward-looking statements. These risks and uncertainties include, but are not limited to, those factors described under the heading “Risk Factors” in our filings with the Securities and Exchange Commission (SEC), including our reports on Forms 10-K, 10-Q, 8-K and other filings that we make with the SEC from time to time. Should one or more of these risks or uncertainties materialize, or should any of our assumptions prove incorrect, actual results may vary in material respects from those projected in these forward-looking statements. We undertake no obligation to update or revise any forward-looking statements, whether as a result of new information, future events or otherwise, except as may be required under applicable securities laws. These risks and others described under “Risk Factors” in our SEC filings may not be exhaustive. By their nature, forward-looking statements involve risks and uncertainties because they relate to events and depend on circumstances that may or may not occur in the future. We caution you that forward-looking statements are not guarantees of future performance and that our actual results of operations, financial condition and liquidity, and developments in the industry in which we operate may differ materially from those made in or suggested by the forward-looking statements contained in this presentation. In addition, even if our results or operations, financial condition and liquidity, and developments in the industry in which we operate are consistent with the forward-looking statements contained in this presentation, those results or developments may not be indicative of results or developments in subsequent periods.
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Industry tailored mobile app experiences Lower IT and human capital costs Rapid, reliable development and launch Integration and cloud flexibility 12 Healthcare Political / Media & Entertainment Smart Spaces (Retail, Hospitality, Corporate Campuses)
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© 2009-Present Phunware, Inc. - Confidential and Proprietary Outsourced Development



 

© 2009-Present Phunware, Inc. - Confidential and Proprietary Brands with Mobile Application Portfolios INDUSTRY-SPECIFIC APP SOLUTIONS Licensable software with out-of-the box features and use cases for off-the- shelf customers SDK & API PRODUCTS Licensable software development kit and application programming interface products for do- it-yourself customers Brands without Mobile Application Portfolios
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Phunware, Inc (NASDAQ: PHUN) 855.521.8485 Corporate Headquarters 7800 Shoal Creek Boulevard Suite 230-S Austin, Texas 78757 phunware.com investors.phunware.com



 


