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Item 1.01 Entry Into a Material Definitive Agreement.

o

On July 14, 2020, Phunware, Inc. (the “Company”, “we”, “us” or “our”) entered into a Securities Purchase Agreement (“Purchase Agreement”) with an institutional investor
(the “Investor””) and consummated the sale to such Investor of one Series A Senior Convertible Note (a “Series A Note”) with an initial principal amount of $4,320,000 and one
Series B Senior Secured Convertible Note (a “Series B Note,” and together with the Series A Note, the “Convertible Notes) with an initial principal amount of $17,280,000 in
a private placement (the “Private Placement”) that closed on July 15, 2020.

The Series A Note was sold with an original issue discount of $320,000 and the Series B Note was sold with an original issue discount of $1,280,000. As such, the Investor paid
for the Series A Note to be issued to such Investor by delivering $4,000,000 in cash consideration and paid for the Series B Note to be issued to such Investor by delivering a
secured promissory note (the “Investor Note”) with an initial principal amount of $16,000,000. We will receive cash in respect of a Series B Note only upon cash repayment of
the corresponding Investor Note. In certain circumstances, the Investor Note may be satisfied through netting against the Series B Note, as described more fully below, rather
than through the payment of cash. Until an Investor Note is repaid, the original issue discount and the rest of the principal under the corresponding Series B Note is considered
to be “restricted.” Upon any repayment of the Investor Note, the principal of the corresponding Series B Note becomes “unrestricted” on dollar-for-dollar basis, along with a
proportional amount of the original issue discount.

Canaccord Genuity LLC (“Canaccord”) was engaged as the sole placement agent for the offering of the Convertible Notes. Canaccord received a placement agent fee of
$120,000 at the closing of the Private Placement, representing 3.0% of the gross cash proceeds at the closing. After deducting the placement agent fee and our estimated
expenses associated with the Private Placement, our estimated net cash proceeds at the closing were approximately $3,835,000. If the Investor Note is subsequently satisfied in
full by payment in cash, we anticipate the additional financial advisory fee on the cash proceeds received from the Investor Note will be another $480,000, and the aggregate net
cash proceeds from the Private Placement as a whole will be approximately $19,355,000.

Promptly after the consummation of the sale of the Convertible Notes, we repaid in full the outstanding principal balance and all accrued but unpaid interest expense on the
Senior Secured Note issued on March 20, 2020 to the same Investor (the “March Note”). The cash payment to the Investor to satisfy the March Note was in the amount
$2,084,080.98.

Purchase Agreement

The Purchase Agreement contains certain representations and warranties, covenants and indemnities customary for similar transactions. Under the Purchase Agreement, we also
agreed to the following additional covenants:

*  So long as the Convertible Notes remain outstanding, we will not effect or enter an agreement to effect any variable rate transaction other than a bona fide at-the-market
offering or equity line of credit.

*  We also agreed to hold a stockholder meeting by no later than December 31, 2020, to approve resolutions authorizing the issuance of shares of our common stock under
the Convertible Notes for the purposes of compliance with the stockholder approval rules of The Nasdaq Stock Market (“Nasdaq”). We will be obligated to continue to
seek stockholder approval quarterly until such approval is obtained.

In addition, we granted the Investor participation rights in future equity and equity-linked offerings of securities, subject to certain limited exceptions, during the two years after
the later of (a) the closing or (b) the date the Investor Note no longer remains outstanding, in an amount of up to 30% of the securities being sold in such offerings.

Convertible Notes
General

The Convertible Notes were issued to the Investor on July 15, 2020 and mature on December 31, 2021 (subject to extension in certain circumstances, including bankruptcy and
outstanding events of default).



Amortization

Starting on July 31, 2020 and on the last trading day of the month for each month thereafter, and on the maturity date (each, an “Installment Date”), unless deferred as described
below, the Company is required to make monthly amortization payments equal to 1/18th of the unrestricted principal (and related unrestricted original issue discount) and
interest of the Convertible Notes payable (the “Installment Amount™), which must be satisfied in cash at a redemption price equal to 107% of such Installment Amount (each,
an “Installment Redemption”). Installment Amounts will be automatically deferred to the extent due in respect of restricted principal (and related restricted original issue
discount) under Series B Note, until they become unrestricted or netted against the Investor Note as described below.

Notwithstanding the foregoing, the noteholder may, at its sole option, elect to defer any Installment Amount until a subsequent Installment Date selected by the noteholder,
provided that any such deferred amounts shall not continue to accrue interest unless the deferral is at the request of the Company.

Interest

The Convertible Notes each bear interest at a rate of 7% per annum on unrestricted principal (and related restricted original issue discount) and 3% per annum on restricted
principal (and related restricted original issue discount) (under the Series B Note) and, upon any conversion or redemption, shall include a make-whole of interest from such
date of determination through the maturity date. After the occurrence and during the continuance of an Event of Default (as defined in the Convertible Notes), the Convertible
Notes will accrue interest at the rate of 18% per annum. See “—Events of Default” below.

Conversion; Alternate Conversion upon Event of Default

Each Convertible Note (other than restricted amounts under a Series B Note) is convertible, at the option of the noteholder, into shares of our common stock at a conversion
price of $3.00 per share. The conversion price is subject to full ratchet antidilution protection upon any subsequent transaction at a fixed price lower than the conversion price
then in effect and standard adjustments in the event of any stock split, stock dividend, stock combination, recapitalization or other similar transaction. If we enter into any
agreement to issue (or issue) any variable rate securities, other than a bona fide at-the-market offering or equity line of credit, the noteholder has the additional right to substitute
such variable price (or formula) for the conversion price.

If an Event of Default has occurred under the Convertible Notes, the noteholder may elect to alternatively convert the Convertible Notes at a redemption premium of 115% at
an alternate conversion price equal to the lower of (x) the conversion price then in effect and (y) the greater of the Floor Price (as defined in the Convertible Notes) and 85% of
the lowest volume weighted average price in the 10 days prior to the applicable conversion date.

Conversion Limitation and Exchange Cap

The noteholder will not have the right to convert any portion of a Convertible Notes, to the extent that, after giving effect to such conversion, the noteholder (together with
certain related parties) would beneficially own in excess of 4.99% of the shares of our common stock outstanding immediately after giving effect to such conversion. The
noteholder may from time to time increase this limit to 9.99%, provided that any such increase will not be effective until the 61st day after delivery of a notice to us of such
increase.

In addition, unless we obtain the approval of our stockholders as required by Nasdaq, we are prohibited from issuing any shares of common stock upon conversion of the
Convertible Notes or otherwise pursuant to the terms of the Convertible Notes, if the issuance of such shares of common stock would exceed 19.99% of our outstanding shares
of common stock as of July 15, 2020 or otherwise exceed the aggregate number of shares of common stock which we may issue without breaching our obligations under the
rules and regulations of Nasdagq.



Events of Default

The Convertible Notes include certain customary and other Events of Default, including, among other things, failure to maintain an effective shelf registration statement with
capacity to issue an offering amount equal to at least 125% of unrestricted principal, the breach of the financial covenant described in “—Covenants” below and the termination
of Alan Knitowski, our Chief Executive Officer and Randall Crowder, our Chief Operating Officer, by the Company for any reason other than such person’s death, disability or
willful misconduct.

In connection with an Event of Default, the noteholder may require us to redeem in cash any or all of the Convertible Notes. The redemption price will equal 115% of the
outstanding principal of the Convertible Note to be redeemed, and accrued and unpaid interest and unpaid late charges thereon, or an amount equal to market value of the shares
of our common stock underlying the Convertible Note, as determined in accordance with the Convertible Note, if greater.

Change of Control

In connection with a Change of Control (as defined in the Convertible Notes), a noteholder may require us to redeem all or any portion of the Convertible Notes. The
redemption price per share will equal the greatest of (i) 115% of the outstanding principal of the Convertible Note to be redeemed, and accrued and unpaid interest and unpaid
late charges thereon, (ii) 115% of the market value of the shares of our common stock underlying the Convertible Note, as determined in accordance with the Convertible Note,
and (iii) 115% of the aggregate cash consideration that would have been payable in respect of the shares of our common stock underlying the Convertible Note, as determined
in accordance with the Convertible Note.

Subsequent Placement Optional Redemption

At any time after the earlier of the date a noteholder becomes aware of any placement by us of equity or equity-linked securities or the date of consummation of such a
placement, subject to certain limited exceptions, the noteholder will have the right to have us redeem a portion of each Convertible Note not in excess of 40% of the net
proceeds from such placement at a redemption price of 107% of the portion of the Convertible Note subject to redemption (or, if greater, the market value of the shares
underlying the Convertible Note).

Covenants

We will be subject to certain customary affirmative and negative covenants regarding the incurrence of certain indebtedness, the existence of liens, the repayment of
indebtedness, the payment of cash in respect of dividends, distributions or redemptions, and the transfer of assets, among other matters. We also will be subject to a financial
covenant that requires us to maintain available cash in the amount of $500,000 at the end of each fiscal quarter, subject to a right to cure.

Company Optional Redemption Rights and Netting Under Series B Notes

We may redeem the Convertible Notes at a price equal to 107% of the outstanding principal of the Convertible Notes (or, if greater, the market value of the shares underlying
the Convertible Notes) to be redeemed and accrued and unpaid interest and unpaid late charges thereon. We also may redeem any portion of any Series B Note by offsetting the
principal amount thereof against the principal amount of the corresponding Investor Note. Upon any such redemption, the original issue discount under the Series B Note
associated with the principal amount thereof being redeemed will be deemed satisfied.

Pursuant to the Investor Note and a Master Netting Agreement, dated as of July 15, 2020 (the “Master Netting Agreement”), between the Investor and us, upon notice to us,
upon an Event of Default or Change in Control or upon any required redemption of the restricted amounts under a Series B Note, the noteholder may elect to net the unpaid
amount of the Investor Note against the unpaid amount of the corresponding Series B Note or against the redemption amount, as applicable. In addition, on March 31, 2021
(unless otherwise agreed by the parties) or upon an Event of Default relating to bankruptcy, the unpaid amount of an Investor Note will automatically be netted against the
unpaid amount of the corresponding Series B Note. Upon any netting initiated by the noteholder in



connection with an Event of Default or Change in Control or our failure to complete, the original issue discount under a Series B Note associated with the principal amount
thereof being netted against will remain outstanding and will not be deemed satisfied; upon all other netting initiated by a noteholder, the associated original issue discount
under a Series B Note will be deemed cancelled.

Investor Note
The Investor Note was issued pursuant to a Note Purchase Agreement, dated as of July 14, 2020 (the NPA”), by and between the Investor and us.

The Investor’s obligation to pay us the amount of principal outstanding pursuant to the applicable Investor Note is to be secured by an equal amount of cash, cash equivalents,
or currency, notes or securities backed by certain governments. The Investor may, at its option and at any time, voluntarily prepay an Investor Note, in whole or in part. In
addition, the Investor Note is subject to mandatory prepayment, in whole or in part, upon the occurrence of certain events:

e The Investor will be required to prepay the Investor Note in certain amounts (each a “Mandatory Prepayment”) on the 30th trading day after the effectiveness of a resale
registration statement (or the availability of Rule 144 promulgated under the Securities Act of 1933, as amended) if certain equity and other conditions are satisfied as of
such date. The equity and other conditions include minimum price and volume thresholds, a minimum market capitalization at least $40 million, and a requirement that
we have available shelf registered placement capacity equal to at least 300% of the unrestricted principal outstanding under the Convertible Notes (including the
Mandatory Prepayment Amount).

e Mandatory Prepayments my not exceed the lesser of (a) such aggregate amount of principal outstanding under the Investor Note and (b) such aggregate amount of
principal outstanding under the Investor Note that, together with the unrestricted principal would not exceed the lesser of (i) $5 million and (ii) 10% of the 30 trading day
market capitalization of the Company.

« If the Investor desires to voluntarily convert any restricted amount of a Series B Note, the corresponding Investor Note will be subject to a mandatory prepayment in an
amount equal to such restricted principal then subject to conversion

Under the Investor Note, we and the Investor have certain optional offset rights, which if exercised, would reduce the amount outstanding under the Series B Note and Investor
Note and, accordingly, the cash proceeds received by us from the Investors in this offering.

Warrant

In addition to the Convertible Notes, we issued a warrant (the “Warrant”) exercisable for 3 years for the purchase of an aggregate of up to 2,160,000 shares of Common Stock
(the “Warrant Shares”), at an exercise price of $4.00 per share. The number of Warrant Shares and exercise price are each subject to adjustment provided under the Warrant. If,
at the time of exercise of the Warrant, there is no effective registration statement registering, or no current prospectus available for, the issuance of the Warrant Shares to the
Investor, then the Warrant may also be exercised, in whole or in part, by means of a “cashless exercise.” The Warrant may not be exercised if, after giving effect to the exercise
the Investor, together with its Attribution Parties (as defined in the Warrant), would beneficially own in excess of 4.99% of the number of shares of Common Stock outstanding
immediately after giving effect to the issuance of the Warrant Shares. At the Investor’s option, the ownership limitation blocker may be raised or lowered to any other
percentage not in excess of 9.99%, as applicable, except that any raise will only be effective upon 61-days’ prior notice to the Company. In addition, the Warrant limits the
number of Warrant Shares for which it is exercisable to an amount equal to 30% of the quotient of (i) the sum of the aggregate amount of unrestricted principal and unrestricted
original issue discount, divided by (ii) $3.00.

If the Company issues or sells, or the Company publicly announces the issuance or sale of, any shares of Common Stock, or convertible securities or options issuable or
exchangeable into Common Stock (a “New Issuance”), under which such Common Stock is sold for a consideration per share less than the exercise price then in effect, the
exercise price of the Warrant will be adjusted to the New Issuance price in accordance with the formulas provided in the Warrant. Any such adjustment will not apply with
respect to the issuance of Excluded Securities (as defined in



the Warrant). Upon any adjustment to the exercise price, the number of Warrant Shares that may be purchased upon exercise of the Warrant will be increased or decreased
proportionately, so that after such adjustment the aggregate exercise price payable for the adjusted number of Warrant Shares will be the same as the aggregate exercise price in
effect immediately prior to such adjustment. In addition, if the Company enters into a Fundamental Transaction (as defined in the Warrants) at any time that a Warrant is
outstanding, then, upon any subsequent exercise of the Warrant, the Investor will have the right to receive, for each Warrant Share that would have been issuable upon such
exercise immediately prior to the occurrence of such Fundamental Transaction, the number of shares of Common Stock of the successor or acquiring corporation or of the
Company, if it is the surviving corporation, and any additional consideration receivable as a result of such Fundamental Transaction by a holder of the number of shares of
Common Stock for which the Warrant is exercisable immediately prior to such Fundamental Transaction, provided, further, that if holders of Common Stock are not offered or
paid any consideration in such Fundamental Transaction, such holder of Common Stock will be deemed to have received common stock of the successor entity (which entity
may be the Company following such Fundamental Transaction) in such Fundamental Transaction.

Registration Rights Agreement

Pursuant to a Registration Rights Agreement, dated as of July 15, 2020 (the “Registration Rights Agreement”) between the Investor and us, we have granted certain registration
rights to the noteholder. The Registration Rights Agreement requires us to file a registration statement covering the resale of the shares underlying the Convertible Notes and
the shares issuable upon exercise of the Warrant within 60 days and to have the registration statement declared effective within 90 days of after the closing of the Purchase
Agreement. It also grants the Investor customary “piggyback” registration rights. If we fail to file the registration statement or have it declared effective by the deadlines above,
or if certain other conditions relating to the availability of the registration statement and current public information are not met, we will pay certain Registration Delay Payments
to such noteholder (as defined in the Registration Rights Agreement).

Additional Information

The foregoing is only a summary of the material terms of the Purchase Agreement, the Convertible Notes, the Investor Note, the Warrant, the Master Netting Agreement, the
Registration Rights Agreement and the other ancillary transaction documents (collectively, the “Transaction Documents”), and does not purport to be a complete description of
the rights and obligations of the parties thereunder.

The summary of the Transaction Documents is qualified in its entirety by reference to the forms of such agreements, which are filed as exhibits to this Current Report and
incorporated herein by reference.

The foregoing summary and the exhibits hereto also are not intended to modify or supplement any disclosures about us in our reports filed with the Securities and Exchange
Commission. In particular, the agreements and the related summary are not intended to be, and should not be relied upon, as disclosures regarding any facts and circumstances
relating to the Company or any of its subsidiaries or affiliates. The agreements contain representations and warranties by us, which were made only for purposes of that
agreements and as of specified dates. The representations, warranties and covenants in the agreements were made solely for the benefit of the parties to the agreements; may be
subject to limitations agreed upon by the contracting parties, including being subject to confidential disclosures that may modify, qualify or create exceptions to such
representations and warranties; may be made for the purposes of allocating contractual risk between the parties to the agreements instead of establishing these matters as facts;
and may be subject to standards of materiality applicable to the contracting parties that differ from those applicable to investors. In addition, information concerning the subject
matter of the representations, warranties and covenants may change after the date of the agreements, which subsequent information may or may not be fully reflected in our
public disclosures.

Item 1.02 Termination of a Material Definitive Agreement

The information included in Item 1.01 of this Current Report is also incorporated by reference into this Item 1.02 of this Current Report to the extent required.



Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.
The information included in Item 1.01 of this Current Report is also incorporated by reference into this Item 2.03 of this Current Report to the extent required.
Item 3.02 Unregistered Sales of Equity Securities.

The information included in Item 1.01 of this Current Report is also incorporated by reference into this Item 3.02 of this Current Report to the extent required. The Convertible
Notes, the Warrant and the shares of our common stock issuable upon conversion, in payment or exercise thereof, are being offered and sold pursuant to the exemption from the
registration requirements of the Securities Act of 1933, as amended, afforded by Section 4(a)(2) thereof and Rule 506 of Regulation D promulgated thereunder, for the sale of
securities not involving a public offering.

Item 9.01 Financial Statements and Exhibits.

(d) Exhibits

Exhibit No. Exhibit Title

10.1 Form of Security Purchase Agreement
10.2 Form of Series A Convertible Note
10.3 Form of Series B Convertible Note
10.4 Form of Note Purchase Agreement

10.5 Form of Secured Promissory Note

10.6 Form of Master Netting Agreement
10.7 Form of Warrant

10.8 Form of Registration Rights Agreement
99.1* Press Release dated July 15, 2020 titled “Phunware Refinances Senior Convertible Note"

* Furnished herewith



SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto
duly authorized.

Dated: July 15, 2020 Phunware, Inc.
By: /s/ Matt Aune
Matt Aune

Chief Financial Officer



EXECUTION COPY
SECURITIES PURCHASE AGREEMENT

This SECURITIES PURCHASE AGREEMENT (the “Agreement”), dated as of July
14, 2020, is by and among Phurware, Inc., a Delaware corporation with offices located at 7800
Shoal Creek Blvd, Suite 230-S, Austin, Texas 78757 (the “Company”), and each of the investors
listed on the Schedule of Buyers attached hereto (individually, a “Buyer” and collectively, the
“Buyers”).

RECITALS

A.  OnMarch 19, 2020 the Compeny and the Buyers entered into that certain Securities
Purchase Agreement (the “March Agreement™), pursuant to which, among other things, the
Company issued to a Buyer (in such capacity, the “March Holder™) a Senior Convertible Note
(the “March Note”).

B.  The Company and each Buyer is executing and delivering this Agreement in
reliance upon the exemption from securities registration afforded by Section 4(a)(2) of the
Securities Act of 1933, as amended (the “1933 Act”), and Rule 506(b) of Regulation D
(“Regulation D) as promulgated by the United States Securities and Exchange Commission (the
“SEC™) underthe 1933 Act.

C.  TheCompany has authorized two new series of convertible notes with an aggregate
principal amount of $21,600,000 as follows: (i) a new series of senior convertihle notes of the
Company, in the aggregate original principal amount of $4,320,000, substantially in the form
attached hereto as Exhibit A-1 (the “Series A Notes”), which Series A Notes shall be convertible
into shares of Common Stock (as defined below) (the shares of Common Stock issuable pursuant
to the terms of the Series A Notes, including, without limitation, upon conversion of any principal,
interest, late charges or additional amount or otherwise thereunder; collectively, the “Series A
Conversion Shares”), in accordance with the terms of the Series A Notes; and (ii) a new series of
senior secured convertible notes of the Conpany, in the aggregate original principal amount of
$17,280,000, substantially in the form attached hereto as Exhibit A-2 (the “Series B Notes”, and
together with the Series A Notes, the “Notes”), which Series B Notes shall be convertible into
shares of Common Stock (as defined below) (the shares of Common Stock issuable pursuant to
the tems of the Series B Notes, including, without limitation, upon conversion of any principal,
interest, late charges or additional amount or otherwise thereunder; collectively, the “Series B
Conversion Shares”, and together with the Series A Conversion Shares, the “Conversion
Shares”), in accordance with the tens of the Series B Notes.

D.  Each Buyer wishes to purchase, and the Company wishes to sell, upon the terms
and conditions stated in this Agreement, (i) a Series A Note in the aggregate original principel
amount set forth opposite such Buyer's name in column (3) on the Schedule of Buyers, (ii) a Series
B Note in the aggregate original principal amowunt set forth opposite such Buyer's name in column
(4) on the Schedule of Buyers, and (iii) a warrant to initially acquire up to that aggregate number
of additional shares of Common Stock set. forth opposite such Buyer's name in colunmn (5) on the






Schedule of Buyers, substantially in the form attached hereto as Exhibit B (the “Warrants”) (as
exertised, collectively, the “Warrant Shares”).

E. At the Closing, the parties hereto shall execute and deliver a Registration Rights
Agreement, in the form attached hereto as Exhibit C (the “Registration Rights Agreement”),
pursuant to which the Company has agreed to provide certain registration rights with respect to
the Registrable Securities (as defined in the Registration Rights Agreement), under the 1933 Act
and the rules and regulations promulgated thereunder, and applicable state securities laws.

E. The Notes, the Conversion Shares, the Warrants and the Wanant Shares are
oollectively referred to herein as the “Securities.”

G.  The Company has engaged Canaccord Genuity LLC as the sole placement agent
(the “Placement Agent”) for the offering of the Notes on a “best efforts” basis.

H  Concurently herewith the Company and each Buyer, separately, have entered into
a Note Securities Purchase Agreement in the form attached hereto as Exhibit D (each as amended,
modified, supplemented, extended, renewed, restated or replaced from time to time, collectively,
the “Note Purchase Agreements”) pursuant to which the Company shall acquire a secured
promissory note issued by the applicable Buyer (each, an “Investor Note”, and collectively, the
“Investor Notes”) as payment of the Series B Purchase Price (as defined below) hereunder.

I. Concurrently herewith, the Company and each Buyer, separately, are entering into
that certain Master Netting Agreement, in substantially the form attached hereto as Exhibit E (the
“Master Netting Agreement”), to provide further clarification of their rights (but not, in the case
of each such Buyer only, its obligation) to Net (as defined below) certain Ohligations (as defined
in the Master Netting Agreement) arising under and across this Agreement, the Investor Note, the
Series B Notes and the Note Purchase Agreement (collectively, the “Underlying Agreements”)
and to treat the Master Netting Agreement, this Agreement and the other Underlying Agreements
as a single agreement for the purposes set forth herein and to treat this Agreement and the Note
Purchase Agreement each as a “securities contract” (11 U.S.C. § 741) orother similar agreements.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and the mutual covenants contained
herein and for other good and valuahle consideration, the receipt and sufficiency of which are
hereby acknowledged, the Company and each Buyer hereby agree as follows:

L. PURCHASE AND SALE OF NOTES AND WARRANTS.

(@  Purchase of Notes and Warrants. Subject to the safisfaction (or waiver) of the
conditions set forth in Sections 6 and 7 below, the Company shall issue and sell to each Buyer,
and each Buyer severally, but not jointly, agrees to purchase from the Company on the Closing
Date (as defined below) (a) a Series A Note in the original principal amount as is set forth opposite
such Buyer's name in colunm (3) on the Schedule of Buyers, (b) a Series B Note in the aggregate
onginal principal amount as is set forth opposite such Buyer' s name in colunm (4) on the Schedule
of Buyers and (c) Wamrants to initially acquire up to that aggregate number of Warrant Shares as
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(b)  Closing. The closing (the*Closing”) of the purchase of the Notes and the Warrants
by the Buyers shall occur at the offices of Kelley Drye & Warren LLP, 101 Park Averue, New
York, NY 10178. The date and time of the Closing (the “Closing Date”) shall be 10:00 am., New
York time, on the first (1st) Business Day on which the conditions to the Closing set forth in
Sections 6 and 7 below are satisfied or waived (or such other date as is mutually agreed to by the
Company and each Buyer). As used herein “Business Day” means any day other than a Saturday,
Sunday or other day on which commercial banks in The City of New York, New York are
authorized or required by law to remain closed; provided, however, for clarification, commertial
banks shall not be deemed to be authorized or required by law to remain closed due to “stay at
home”, “shelter-in-place”, “non-essential employee™ orany other similar orders or restrictions or
the dlosure of any physical branch locations at the direction of any govemmental authority so long
as the electronic funds transfer systems (including for wire transfers) of commercial banks in The
City of New York, New Y ork generally are open for use by customers on such day.

(c)  Purchase Price. The aggregate purchase price for the Notes and Warrants to be
purchased by each Buyer (the “Purchase Price”) shall be (i) the aggregate amount as set forth
opposite such Buyer's name in colunm (6) on the Schedule of Buyers, consisting of (A) a payment.
in cash of such aggregate amount as set forth opposite such Buyer’s name in colunn (7) on the
Schedule of Buyers (the “Series A Cash Purchase Price”) (less, in the case of any Buyer, the
amounts withheld pursuant to Section 4(g)) to the Company for the Series A Notes and the
Warrants to be issued and sold to such Buyer at the Closing, by wire transfer of immediately
available funds in accordance with the Flow of Funds Letter (as defined helow) and (B) the
aggregate amount as set forth opposite such Buyer' s name in column (8) on the Schedule of Buyers
(the “Series B Purchase Price”) for the Series B Notes to be satisfied, in full, by the issuance by
such Buyer of an Investor Note pursuant to the Note Purchase Agreement in the aggregate oniginal
principal amount equal to the Series B Purchase Price. In addition, at the Closing, an authorized
person of such Buyer shall certify in a written cettificate in the form attached hereto as Exhibit F
(the “Investor Collateral Certificate”) that as of the Closing Date the acoounts described on
Schedule I to such Investor Note, which secures such Investor Note in accordance therewith,
contains at least the Series B Purchase Price of Eligible Assets (as defined in the Investor Note) as
of the Closing Date. For the avoidance of douht, each Buyer shall pay (x) approximately $925.93
for each $1,000 of principal amount of Series A Notes and related Warrants to be purchased by
such Buyer at the Closing and (y) approximately $925.93 for each $1,000 of principal amount of
Series B Notes to be purchased by such Buyerat the Closing. Each Buyer and the Company agree
that the Notes and the Warrants constitute an “investment unit” for purposes of Section 1273(c)(2)
of the Intemal Revenue Code of 1986, as amended (the “Code”). The Buyers and the Company
nutually agree that the allocation of the issue price of such investment unit between the Notes and
the Wanrants in accordance with Section 1273(c)(2) of the Code and Treasury Regulation Section
1.1273-2(h) shall be an aggregate amowunt of $270,000 allocatied to the Warrants and the balance
of the Purchase Price allocated to the Notes, and neither the Buyers nor the Company shall take
any position inconsistent with such allocation in any tax retum orin any judicial or administrative
proceeding in respect of taxes.

(d  Formof Payment. On the Closing Date, (1) each Buyer shall (x) pay its respective
Series A Cash Purchase Price (less, in the case of any Buyer; the amounts withheld pursuant to
Section 4(q)) to the Company for the Series A Notes and the Warrants to be issued and sold to
awh Riwar at tha Clacina b wire tranefar of immadiatalv availahl e fimde in acenmance wath the
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Flow of Funds Letter (as defined below) and (y) in accordance with the instructions of the
Company in the Flow of Funds Letter, maintain physical possession of a duly executed Investor
Note of such Buyer as Collateral (as defined in the Series B Note) securing the Series B Note, in
such original principal amount as set forth across from such Buyer's name in column (8) of the
Schedule of Buyers, issued pursuant to the Note Purchase Agreement of such Buyer; both as
payment for, and as Collateral (as defined in such Buyer's Series B Note) securing, such Buyer's
Series B Note to beissued and sold to such Buyer at the Closing and (ii) the Company shall deliver
to each Buyer(A) a Series A Note in the agigregate original principal amount as is set forth opposite
such Buyer's name in column (3) of the Schedule of Buyers, and (B) a Series B Note in the
aggregate oniginal principal amount as is set forth opposite such Buyer's name in column (4) on
the Schedule of Buyers and (C) a Warrant pursuant to which such Buyer shall have the night to
initially acquire up to such aggregate mumber of Warrant Shares as is set forth opposite such
Buyer's name in column (5) of the Schedule of Buyers, in each case, duly executed on behalf of
the Company and registered in the name of such Buyer or its designee.

()  Securities Contract; Netting Safe Harhor. The Company hereby acknowledges and
agrees that the rights and obligations of each Buyer under the Note Purchase Agreement of such
Buyer; under the Investor Note of such Buyer, under the Series B Note to be issued hereunder to
such Buyer and the rights and ohligations of the Company hereunder, under each such Investor
Note, undereach such Series B Note and under each such Note Purchase Agreement, respectively,
arise in a single integrated transaction and constitute related and interdependent obligations within
such transaction. The Company and each Buyer, severally, hereby acknowledge and agree that
this Agresment and the Note Purchase Agreement each are a “securities contract” as defined in 11
U.S.C. § 741 and that each such Buyer shall have all rights in respect of the Master Netting
Agreement, this Agreement and the other Underlying Agreements as are set forthin 11 US.C. §
555and 11 U.S.C. § 362(h)(6), including, without limitation, all rights of credit, deduction, sefoff,
offset, recoupment, and netting (each, a“Net”, and collectively, “Netting”) as are available under
the Master Netting Agreement, this Agreement and the other Underying Agreements, and all
Netting provisions of the Master Netting Agreement, each Series B Note and each Investor Note,
including without limitation the provisions set forth in Section 7 of each Investor Note, are herely
incorporated in this Agreement and made a part hereof as if such provisions were set forth herein.

()  March Limited Waiver. Effective as of the Closing Date, the March Holder; hereby
waives any term or condition of any Transaction Document (as defined in the March Agreement)
that would otherwise restrict or prohihit the issuance of the Notes hereunder or pursuant to the
terms of the Notes, as applicable, and not with respect to any other issuance or transaction. For
the avoidance of doub, after giving effect to such limited waiver and consent on the Closing Date,
each of the Notes shall constitute “Permitted Indebtedness™ under the March Note,

2. BUYER'SREPRESENTATIONS AND WARRANTIES.

Each Buyer; severally and not jointly, represents and warrants o the Company and the
Placement Agent with respect to only itself that, as of the date hereof and as of the Closing Date:

(@  Organizafion; Authority. Such Buyeris an entity duly organized, validly existing
and in good standing under the laws of the jurisdiction of its organization with the requisite power
and authority to enter into and to consummate the transactions contenplated by the Transaction






Documents (as defined below) to which it is a party and otherwise to canty out its obligations
hereunder and thereunder.

(b)  NoPublic SaleorDistribution. Such Buyer (i) is acquiring its Notes and Warrants,
(ii) upon conversion of its Notes will acquire the Conversion Shares issuable upon conversion
thereof, and (iii) upon exercise of its Warrants (other than pursuant to a Cashless Exercise (as
defined in the Wanrants)) will acquire the Warrant Shares issuable upon exercise thereof, in each
case, forits own account and not with a view towards, or for resale in connection with, the public
sdle or distribution thereof in violation of applicable securities laws, except pursuant to sales
registered or exempied under the 1933 Act; provided, however, by making the representations
herein, such Buyer does not agree, or make any representation or wananty, to hold any of the
Secunities forany minimum orother specific termand reserves the right to dispose of the Securities
at any time in accordance with or pursuant to a registration statement or an exemption from
registration under the 1933 Act.  Such Buyer does not presently have any agreement or
understanding, directly orindirectly, with any Person to distribute any of the Securities in violation
of applicable securities laws. For purposes of this Agreement, “Person” means an individual, a
limited liahility compeny, a partnership, a joint venfure, a corporation, a trust, an unincorporated
organization, any other entity and any Governmental Entity (as defined below) or any department
or agency thereof.

(¢  Accredited Investor Status. Such Buyer is an “accredited investor” as that term is
defined in Rule 501(a) of Regulation D.

(d  Reliance on Exenptions. Such Buyer understands that the Securities are being
offered and sold to it in reliance on specific exemptions from the registration requirements of
United States federal and state securities laws and that the Compeny is relying in pert upon the
truth and accuracy of, and such Buyer's compliance with, the representations, warranties,
agreements, acknowledgments and understandings of such Buyer set forth herein in order to
determine the availahility of such exemptions and the eigihility of such Buyer to acquire the
Securities.

(¢  Information. Such Buyer and its advisors, if any, have been fumished with all
materials relating to the business, finances and operations of the Company and materials relating
to the offer and sale of the Securities that have been requested by such Buyer. Such Buyer and its
advisors, if any, have been afforded the opportunity to ask questions of the Company. Neither
such inquiries nor any other due diligence investigations conducted by such Buyer or its advisors,
if any, or its representatives shall modify, amend or affect such Buyer's right o rely on the
Company’s representations and warranties contained herein.  Such Buyer understands that its
investment in the Securities involves a high degree of nsk. Such Buyer has sought such
acoounting, legal and tax advice as it has considered necessary to make an informed investment
decision with respect to ifs acquisition of the Securities. Such Buyer hereby acknowledges and
agrees that it has independently evaluated the metits of its decision to purchase the Securities, and
that (i) the Placement Agent is acting solely as placement agent in connection with the execution,
delivery and performance of this Agreement and is not acting as underwriter or in any other
capacity and is not and shall not be construed as a fiduciary for such Buyer, the Company orany
other Person in connection with the execution, delivery and performance of this Agreement, and
(i1) such Buyer has not relied on the Placement Agent or its officers, directors, enployess,






attomeys or affiliates with respect to the negotiation, execution or performance of this Agreement
Or any representation or warranty made in, in connection with, or as an inducement to this
Agreement.

()  No Govemmental Review. Such Buyer understands that no United States federal
or state agency or any other govemment or govemmental agency has passed on or made any
recommendation or endorsement of the Securities or the faimess or suitability of the investment
in the Securities nor have such authorities passed upon or endorsed the merits of the offering of
the Securities.

(0 Transfer or Resale. Such Buyer understands that except as provided in the
Registration Rights Agreement and Section 4(h) hereof: (i) the Securities have not been and are
not being registered under the 1933 Act or any state securities laws, and may not be offered for
sale, sold, assigned or transferred unless (A) subsequently registered thereunder; (B) such Buyer
shall have delivered to the Conpany (if requested by the Company) an opinion of counsel, in a
form reasonably acceptable to the Company, to the effect that such Securities to be sold, assigned
or transferred may be sold, assigned or transferred pursuant to an exemption from such registration,
or (C) such Buyer provides the Company with reasonable assurance that such Securities can be
sold, assigned or transferred pursuant to Rule 144 or Rule 144A pronmulgated under the 1933 Act
(or a successor ule thereto) (collectively, “Rule 1447); (ii) any sale of the Securities made in
reliance on Rule 144 may he made only in accordance with the tems of Rule 144, and further; if
Rule 144 is not applicable, any resale of the Securities under circumstances in which the seller (or
the Person through whom the sale is made) may be deemed to be an underwriter (as that term is
defined in the 1933 Act) may require compliance with some other exemption under the 1933 Act
or the rules and regulations of the SEC promulgated thereunder; and (iii) neither the Company nor
any other Person is under any obligation to register the Securities under the 1933 Act or any state
securities laws or to comply with the terms and conditions of any exemption thereunder.
Notwithstanding the foregoing, the Securities may be pledged in cormection with a bona fide
margin account or other loan or financing arangement secured by the Securities and such pledge
of Securities shall not be deemed to be a transfer, sale or assignment of the Securities hereunder,
and no Buyer effecting a pledge of Securities shall be required to provide the Company with any
notice thereof or otherwise make any delivery to the Company pursuant to this Agreement or any
other Transaction Document (as defined in Section 3(b)), including, without limitation, this
Section 2(g).

(h)  Validity; Enforcement. The Transaction Documents (as defined below) to which
such Buyeris a party, in each case, have been duly and validly authonized, executed and delivered
on behalf of such Buyer and shall constitute the legal, valid and hinding obligations of such Buyer
enforceable against such Buyer in accordance with their respective tenms, except as such
enforceahility may be limited by general principles of equity or to applicable bankruptcy,
insolvency, reorganization, moratorium, liquidation and other similar laws relating to, or affecting
generally, the enforcement of applicable creditors’ rights and remedies.

()  No Conflicts. The execution, ddlivery and performance by such Buyer of the
Transaction Documents (as defined below) to which such Buyer is a party, in each case, and the
consummation by such Buyer of the transactions confemplated thereby will not (i) result in a
violation of the organizational documents of such Buyer, or (ii) conflict with, orconstitute a default






(or an event which with notice or lapse of time or both would become a default) under, or give to
others any rights of termination, amendment, acceleration or cancellation of, any agreement,
indenfure or instrument to which such Buyeris a party, or (iii) result in a violation of any law, ule,
regulation, order; judgment or decree (including federal and state securities laws) applicable to
such Buyer, except in the case of clauses (ii) and (iii) above, for such conflicts, defaults, rights or
violations which could not, individually or in the aggregate, reasonably be expected to have a
material adverse effect on the ahility of such Buyer to performits obligations hereumder.

(i)  Residency. SuchBuyeris aresident of that jurisdiction specified below its address
on the Schedule of Buyers,

3. REPRESENTATIONS AND WARRANTIES OF THE COMPANY.

The Company represents and warrants to each of the Buyers and the Placement Agent that,
as of the date hereof and as of the Closing Date (except for representations and warranties that
speak as of a specific date, which shall be true and correct as of such specific date):

(@  Organization and Qualification. Each of the Company and each of its Subsidiaries
are entities duly organized and validly existing and in good standing under the laws of the
jurisdiction in which they are formed, and have the requisite power and authority to own their
propetties and to carry on their business as now being conducted and as presently proposed to be
conducted. Each of the Company and each of its Subsidiaries is duly qualified as a foreign entity
to do business and is in good standing in every jurisdiction in which its ownership of property or
the nature of the business conducted by it makes such qualification necessary, except to the extent
that the failure to be so qualified or be in good standing would not reasonably be expected to have
a Material Adverse Effect (as defined below). As used in this Agreement, “Material Adverse
Effect” means any material adverse effect on (i) the business, properties, assets, liahilities,
operations (including results thereof), condition (financial or otherwise) or prospects of the
Company or any Subsidiary, individually or taken as a whole, (ii) the transactions contemplated
hereby orinany of the other Transaction Documents or any other agreements orinstruments to be
entered into in connection herewith or therewith or (iii) the authority or ahility of the Company or
any of its Subsidiaries to perform any of their respective ohligations under any of the Transaction
Documents (as defined below). Other than the Persons (as defined below) set forth on
Schedule 3(a), the Company has no Subsidiaries. “Subsidiaries” means any Person in which the
Company, directly orindirectly, (I) owns any of the outstanding capital stock or holds any equity
or similar interest of such Person or (II) controls or operates all or any part of the business,
operations or administration of such Person, and each of the foregoing, is individually referred to
herein as a“Subsidiary.”

(b)  Authorization; Enforcement; Validity. The Company has the requisite power and
authority to enter into and performits obligations under this Agreement and the other Transaction
Documents and to issue the Securities in accordance with the terms hereof and thereof. The
execution and delivery of this Agreement and the other Transaction Documents by the Company,
and the consummation by the Company of the transactions contemplated hereby and thereby
(including, without limitation, the issuance of the Notes and the reservation for issuance and
issuance of the Conversion Shares issuable upon conversion of the Notes and the issuance of the
Warrants and the reservation for issuance and issuance of the Warrant Shares issuable upon







exercise of the Warrants) have been duly authorized by the Company’s board of directors and
(other than the filing with the SEC of one or more Registration Statements in accordance with the
requirements of the Registration Rights Agreement, a Form D with the SEC and any other filings
as may be required by any state securities agencies) no further filing, consent or authorization is
required by the Company, it board of directors or stockholders or other goveming body. This
Agreement has been, and the other Transaction Documents to which it is a party will be prior to
the Closing, duly executed and delivered by the Company, and each constitutes the legal, valid
and binding ohligations of the Company, enforceable against the Compeany in accordance with its
respective tenms, except as such enforceahility may be limited by general principles of equity or
applicable banknuptcy, insolvency, reorganization, moratorium, liquidation or similar laws relating
to, or affecting generally, the enforcement of applicable creditors’ rights and remedies and exoept
as rights to indenmification and to contribution may be limited by federal or state secunities law.
“Transaction Documents” means, collectively, this Agreement, the Notes, the Warrants, the Note
Purchase Agreements, the Master Netting Agreement, the Registration Rights Agreement, the
Investior Note, the Inevocable Transfer Agent Instructions (as defined below) and each of the other
agreements and instruments entered into or delivered by any of the parties hereto in connection
with the transactions contemplated hereby and thereby, as may be amended from time to time.

()  Issuance of Securities. The issuance of the Notes and the Warrants are duly
authorized and upon issuance in accordance with the terms of the Transaction Documents shall be
validly issued, fully paid and non-assessable and free from all preemptive or similar rights,
mortgages, defects, claims, liens, pledges, charges, taxes, rights of first refusal, encumbrances,
security interests and other encumbrances (collectively “Liens”) with respect to the issuance
thereof. As of the Closing, the Compeny shall have reserved fromits duly authorized capital stock
not less than (x) 200% of the sum of (i) the maximum mumber of Conversion Shares issuable upon
conversion of the Notes (assuming for purposes hereof that (i) the Notes are convertible at the
Altemate Conversion Price (as defined in the Notes) assuming an Altemate Conversion Date (as
defined in the Note) as of the date hereof, (ii) interest on the Notes shall accrue through the
applicable Maturity Date of such Notes (or portions thereof, as applicable) (except, with respect
to any Restricted Principal, accrue through December 31, 2023) and will be converted in shares of
Common Stock at a conversion price equal to the Altemate Conversion Price assuming an
Altemate Conversion Date as of the date hereof and (iii) any such conversion shall not take info
account any limitations on the conversion of the Notes set forth in the Notes), and (y) 100% of the
maxinum mumber of Warrant Shares initially issuable upon exercise of the Warrants (without
taking into account any limitations on the exercise of the Wamrants set forth therein).  Upon
issuance or conversion in accordance with the Notes or exercise in accordance with the Warrants
(as the case may he), the Conversion Shares and the Warrant Shares, respectively, when issued,
will be validly issued, fully paid and nonassessable and free from all preemptive or similar ights
or Liens with respect to the issue thereof, with the holders being entitled to all rights accorded to
a holder of Common Stock. Subject to the accuracy of the representations and warranties of the
Buyers in this Agreement, the offer and issuance by the Company of the Securities is exempt from
registration under the 1933 Act.

(d No Conflicts. The execution, delivery and performance of the Transaction
Documents by the Company and its Subsidiaries and the consummation by the Company and its
Subsidiaries of the transactions contenplated hereby and thereby (including, without limitation,
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reservation for issuance of the Conversion Shares and the Warrant Shares) will not (i) result in a
violation of the Certificatie of Incorporation (as defined below) (including, without limitation, any
certificate of designation contained therein), Bylaws (as defined below), certificate of formation,
memorandum of association, articles of association, bylaws or other organizational documents of
the Compeny orany of its Subsidiaries, orany capital stock or other securities of the Company or
any of its Subsidiaries, (ii) conflict with, or constitute a default (or an event which with notice or
lapse of time or both would become a default) in any respect under, or give to others any rights of
termmination, amendment, acceleration or cancellation of, any agreement, indenture or instrument
to which the Company orany of its Subsidiaries is a party, or (iii) result in a violation of any law,
rule, regulation, order; judgment or decree (including, without limitation, foreign, federal and state
secunties laws and regulations and the rules and regulations of the Nasdaq Capital Market (the
“Principal Market”) and including all applicable foreign, federal and state laws, rules and
regulations) applicable to the Compary orany of its Subsidiaries or by which any property orasset
of the Company or any of its Subsidiaries is bound or affected, and, solely with respect to clauses
(ii) and (i), which violation, conflict, breach or default, individually or in the aggregate, would
have a Material Adverse Effect.

()  Consents. Neither the Company nor any Subsidiary is required to obtain any
consent from, authorization ororder of, ormake any filing or registration with (other than the filing
with the SEC of one or more Registration Statements in accordance with the requirements of the
Registration Rights Agreement, a Form D with the SEC and any other filings as may be required
hy any state securities agencies), any Govemmental Entity (as defined below) or any regulatory or
self-regulatory agency or any other Person in order for it to execute, deliver or perform any of its
respective obligations under or contemplated by the Transaction Documents, in each case, in
accordance with the terms hereof or thereof. All consents, authorizations, orders, filings and
registrations which the Comparny orany Subsidiary is required to obtain pursuant to the preceding
sentence have been or will be obtained or effected on or prior to the Closing Date, and the
Company is not aware of any facts or circumstances which might prevent the Compeny from
obtaining or effecting any of the registration, application or filings conterplated by the
Transaction Documents. The Company is not in violation of the requirements of the Principal
Market and has no knowledge of any facts or cirounstances which could reasonably lead to
delisting or suspension of the Common Stock in the foreseeable futire. “Governmental Entity”
means any hation, state, county, city, town, village, district, or other political jurisdiction of any
nature, federal, state, local, mumicipal, foreign, or other govemment, govemmental or quasi-
govemmental authority of any nature (including any govemmental agency, branch, department,
official, or entity and any court or other tribunal), multi-national organization or body; or body
exercising, or entitled to exercise, any administrative, executive, judicial, legislative, police,
regulatory, or taxing authority or power of any nature or instrumentality of any of the foregoing,
including any entity or enferprise owned or controlled by a government or a public intemational
organization orany of the foregoing.

()  Admowledgment Regarding Buyer's Purchase of Securities. The Company
acknowledges and agrees that each Buyer is acting soldly in the capacity of an am’s length
purchaser with respect to the Transaction Documents and the transactions contenplated hereby
and therehy and that no Buyeris (i) an officer or director of the Company or any of its Subsidiaries,
(ii) an “affiliate” (as defined in Rule 144) of the Company orany of its Subsidiaries or (iii) to its
Imndedre A “hanaficial ouwmar” nf mame than 1004 of tha chames af Cammon Sincke (A= definerd
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forpurposes of Rule 13d-3 of the Secwrities Exchange Act of 1934, as amended (the “1934 Act™)).
The Conpany further acknowledges that no Buyer is acting as a financial advisor or fiduciary of
the Company orany of its Subsidiaries (orin any similar capacity) with respect to the Transaction
Documents and the transactions contemplated hereby and thereby, and any advice given by a
Buyer or any of its representatives or agents in connection with the Transaction Documents and
the transactions contemplated hereby and thereby is merely incidental to such Buyer's purchase of
the Secunities. The Company further represents to each Buyer that the Company’s decision to
enter into the Transaction Documents to which it is a party has been hased solely on the
independent evaluation by the Company and its representatives.

(@  No General Solicitation; Placement Agent’s Fees. Neither the Company, nor any
of its Subsidiaries or affiliates, nor any Person acting on its or their behalf, has engaged in any
form of general solicitation or general advertising (within the meaning of Regulation D) in
connection with the offer or sale of the Securities. The Company shall be responsible for the
payment of any placement agent’s fees, financial advisory fees, or brokers’ commissions (other
than for Persons engaged by any Buyer or its investment advisor) relating to or arising out of the
transactions contemplated hereby, including, without limitation, placement agent fees payable to
the Placement Agent in connection with the sale of the Securities. The fees and expenses of the
Placement Agent to be paid by the Company orany of its Subsidiaries are as set forth on Schedule
3(q) attached hereto. The Companyy shall pay, and hold each Buyer harmless aginst, any liahility,
loss or expense (including, without limitation, attomey’s fees and out-of-pocket expenses) arising
in connection with any such claim. The Company acknowledges that it has engaged the Placement
Agent in connection with the sale of the Securities. Other than the Placement Agent, neither the
Company norany of its Subsidiaries has engagjed any placement agent or other agent in connection
with the offer or sale of the Securities.

(h)  No Integrated Offering. None of the Company, its Subsidiaries or any of their
affiliates, nor any Person acting on their behalf has, directly orindirectly, made any offers or sales
of any security or solicited any offers to buy any security, under circumstances that would require
registration of theissuance of any of the Securities underthe 1933 Act, whether through integration
with prior offerings or otherwise, or cause this offering of the Securities to require approval of
stockholders of the Company for purposes of the 1933 Act or under any applicable stockholder
approval provisions, including, without limitation, under the rules and regulations of any exchange
or automated quotation system on which any of the secunities of the Company are listed or
designated for quotation. None of the Company, its Subsidiaries, their affiliates nor any Person
acting on their behalf will take any action or steps that would require registration of the issuance
of any of the Securities under the 1933 Act (other than pursuant to the Registration Rights
Agreement) or cause the offering of any of the Securities to be inftegrated with other offerings of
securities of the Company.

()  Dilutive Effect. The Company understands and acknowledges that the number of
Conversion Shares and Warrant Shares will increase in certain cirunstances. The Conpany
further acknowledges that its obligation to issue the Conversion Shares pursuant to the terms of
the Notes in accordance with this Agreement and the Notes and the Warrant Shares upon exercise
of the Warrants in accordance with this Agreement, the Notes and the Warrants is, in each case,
absolute and unconditional regardless of the dilutive effect that such issuance may have on the
ownership interests of other stockholders of the Conmarv.
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()  Application of Takeover Protections; Rights Agreement. The Company and its
board of directors have taken all necessary action, if any, in orderto renderinapplicable any control
share acquisition, interested stockholder; business combination, poison pill (including, without
limitation, any distribution under arights agreement), stockholder rights plan or other similaranti-
takeover provision under the Cerificate of Incorporation, Bylaws or other organizational
documents orthe laws of the jurisdiction of its incorporation orotherwise which is orcould become
applicable to any Buyer as a result of the transactions conterplated by this Agreement, including,
without limitation, the Company’s issuance of the Securities and any Buyer's ownership of the
Securities.

(k) SEC Documents; Financial Statements. During the two (2) years prior to the date
hereof, the Company has timely filed all reports, schedules, forms, proxy statements, statements
and other documents required to be filed by it with the SEC pursuant to the reporting requirements
of the 1934 Act (all of the foregoing filed prior to the date hereof and all exhibits and appendices
included therein and financial statements, notes and schedules thereto and documents incorporated
hy reference therein being hereinafter refenred to as the “SEC Documents”). The Company has
delivered or has made availahle to the Buyers or their respective representatives true, comect and
complete copies of each of the SEC Documents not available on the EDGAR system. As of their
respective dates, the SEC Documents complied in all material respects with the requirements of
the 1934 Act and the rules and regulations of the SEC promulgated thereunder applicable to the
SEC Documents, and none of the SEC Documents, at the time they were filed with the SEC,
contained any untrue statement of a material fact or omitted to state a material fact required to be
stated therein or necessary in order to make the statements therein, in the light of the ciroumstances
under which they were made, not misleading. As of their respective dates, the financial statements
of the Company included in the SEC Documents complied in all material respects with applicable
accounting requirements and the published rules and regulations of the SEC with respect thereto
as in effect as of the time of filing. Such financial statements have been prepared in accordance
with generally acoepted accounting principles (“GAAP”), consistently applied, during the periods
involved (except (i) as may be otherwise indicated in such financial statements or the notes thereto,
or (ii) in the case of umaudited interim statements, to the extent they may exclude footnotes or may
be condensed or summary statements) and fairly present in all material respects the financial
position of the Company as of the dates thereof and the results of its operations and cash flows for
the periods then ended (subject, in the case of wmaudited statements, to normal year-end audit
adjustments which will not be material, either individually or in the aggregate). The reserves, if
any, established by the Company or the lack of reserves, if applicable, are reasonable based upon
facts and circumstances known by the Company on the date hereof and there are no loss
contingencies that are required to be accrued by the Statement of Financial Accounting Standard
No. 5 of the Financial Accounting Standards Board which are not provided for by the Compeny in
ifs financial statements or otherwise. No other information provided by or on behalf of the
Company to any of the Buyers which is not included in the SEC Documents (including, without
limitation, information referred to in Section 2(e) of this Agreement orin the disclosure schedules
to this Agreement) mmamanymmuestatamatofanﬁtmalfaxoromtsmﬂateawmtmal
fact necessary in order to make the statements therein not misleading, in the light of the
circumstance under which they are or were made. The Company is not currently contemplating
to amend or restate any of the financial statements (including, without limitation, any notes orany
letter of the independent accountants of the Company with respect thereto) included in the SEC
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circumstances which would require the Company to amend or restate any of the Financial
Statements, in each case, in order for any of the Financials Statements to be in compliance with
GAAP and the nules and requlations of the SEC. The Company has not been informed by its
independent accountants that they recommend that the Company amend or restate any of the
Financial Statements or that there is any need for the Company to amend or restate any of the
Financial Statements.

()  Absence of Certain Changes. FExoept as otherwise disclosed in the SEC
Documents, since the date of the Company’s most recent audited financial statements contained
ina Form 10-K, there has been no material adverse change and no material adverse development
in the business, assets, liabilities, properties, operations (including results thereof), condition
(financial or otherwise) or prospects of the Company or any of its Subsidiaries. Except as
otherwise disclosed in the SEC Documents, since the date of the Company’s most recent audited
financial statements contained in a Form 10-K, neither the Company nor any of its Subsidiaries
has (i) declared or paid any dividends, (ii) sold any assets, individually orin the aggregate, outside
of the ordinary course of business or (iii) made any capital expenditures, individually or in the
aggregate, outside of the ordinary course of business. Neither the Company nor any of its
Subsidiaries has taken any steps to seek protection pursuant to any law or statute relating to
bankruptcy, insolvency, reorganization, receivership, liquidation or winding up, nor does the
Company or any Subsidiary have any knowledge or reason to believe that any of their respective
creditors intend to initiate involuntary banknuptcy proceedings or any actual knowledge of any fact
which would reasonahly lead a creditor to do so. The Company and its Subsidiaries, individually
and on a consolidated hasis, are not as of the date hereof, and after giving effect to the transactions
contemplated hereby to occur at the Closing, will not be Insolvent (as defined below). For
purposes of this Section 3(1), “Insolvent” means, (i) with respect to the Company and its
Subsidiaries, on a consolidated hesis, (A) the present fair saleable value of the Company’s and its
Subsidiaries’ assets is less than the amount required to pay the Company’'s and its Subsidiaries’
total Indebtedness (as defined below), (B) the Comipany and its Subsidiaries are unable to pay their
debts and liahilities, subordinated, contingent or otherwise, as such debts and liahilities become
absolute and matured or (C) the Conmpany and its Subsidiaries intend to incur or believe that they
will incurdehts that would be beyond their ahility to pay as such debts mature; and (ii) with respect
to the Company and each Subsidiary, individually, (A) the present fair saleable value of the
Company’s or such Subsidiary’s (as the case may be) assets is less than the amount required to
pay its respective total Indebtedness, (B) the Company or such Subsidiary (as the case may be) is
unable to pay its respective debts and liahilities, subordinated, contingent or otherwise, as such
debts and liahilities become absolute and matured or (C) the Company or such Subsidiary (as the
case may be) intends to incuror believes that it will incur debts that would be beyond its respective
ahility to pay as such debts mature. Neither the Company norany of its Subsidiaries has engaged
in any business or in any transaction, and is not about to engage in any business or in any
transaction, for which the Company’s or such Subsidiary’s remaining assets constitute
unreasonahly small capital with which to conduct the business in which it is engaged as such
business is now conducted and is proposed to be conducted.

(m) No Undisclosed Events, Liahilities, Developments or Circumstances. Exoept as
otherwise disclosed in the SEC Documents, no event, liahility, development or circunstance has
occurred or exists, oris reasonably expected to exist or oocur with respect to the Company, any of
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(including results thereof) or condition (financial or otherwise), that (i) would be required to be
disclosed by the Company under applicable securities laws on a registration statement on Form S-
1 filed with the SEC relating to an issuance and sale by the Company of its Common Stock and
which has not been publidy amnounced, or (ii) could have a Material Adverse Effect.

(m)  Conduct of Business; Requlatory Penmits. Neither the Company nor any of its
Subsidiaries is in violation of any term of orin default under its Certificate of Incorporation, any
certificate of designation, preferences or rights of any other outstanding series of preferred stock
of the Company orany of its Subsidiaries or Bylaws or their organizational charter, certificate of
formation, memorandum of association, articles of association, Certificate of Incorporation or
catificate of incorporation or bylaws, respectively. Neither the Company nor any of its
Subsidiaries is in violation of any judgment, decree or order or any statute, ordinance, nule or
requlation applicable to the Company orany of its Subsidiaries, and neither the Company nor any
of its Subsidiaries will conduct its business in violation of any of the foregoing, except in all cases
for possible violations which could not, individually orin the aggregate, have a Material Adverse
Effect. Without limiting the generality of the foregoing, the Compeny is not in violation of any of
the rules, regulations or requirements of the Principal Market and has no knowledge of any facts
or circumstances that could reasonahly lead to delisting or suspension of the Common Stock by
the Principal Market in the foreseeable future. Since December 28, 2018, (i) the Cormmon Stock
has heen listed or designated for quotation on the Principal Marke, (ii) trading in the Conmon
Stock has not been suspended by the SEC or the Principal Market and (iii) the Company has
received no communication, written or oral, from the SEC or the Principal Market regarding the
suspension or delisting of the Common Stock from the Principal Market, except as otherwise
disclosed in the SEC Documents. The Company and each of its Subsidiaries possess all
cartificates, authorizations and permits issued by the appropriate regulatory authorities necessary
to conduct their respective businesses, except where the failure to possess such certificates,
authorizations or permits would not have, individually or in the aggregate, a Material Adverse
Effect, and neither the Company nor any such Subsidiary has received any notice of proceedings
relating to the revocation or modification of any such certificate, authorization or permit. Thereis
no agreement, conmitment, judgment, injunction, order or decree hinding upon the Company or
any of its Subsidiaries or to which the Company or any of its Subsidiaries is a party which has or
would reasonably be expected to have the effect of prohihiting or materialy impeiring any
husiness practice of the Company or any of its Subsidiaries, any acquisition of property by the
Company or any of its Subsidiaries or the conduct of business by the Company or any of its
Subsidiaries as currently conducted other than such effects, individually orin the aggregate, which
have not had and would not reasonably be expected to have a Material Adverse Effect on the
Compeny orany of its Subsidiaries.

(0) Foreign Comupt Practices. Neither the Company, nor any of the Company’s
Subsidiaries nor any director, officer, agent, employee, norany other person acting for oron behalf
of the foregoing (individually and collectively, a “Company Affiliate”) have violated the U.S.
Foreign Corrupt Practices Act (the “FCPA”™) orany otherapplicable anti- bribery oranti-comuption
laws, nor has any Company Affiliate offered, paid, promised to pay, or authorized the payment of
any money, or offered, given, promised to give, or authorized the giving of anything of value, to
any officer, employee or any other person acting in an official capacity for any Govemmental
Entity to any political perty or official thereof or to any candidate for political office (individually
and enllachivaly a “Governmant Official™) ar in anv nerenn 1mder cimmaancee whem arch
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Company Affiliate knew or was aware of a high probahility that all ora portion of such money or
thing of value would be offered, given or promised, directly or indirectly, to any Government
Official, for the purpose of:

()  (A) influencing any act or decision of such Govemment Official in
his/her official capacity, (B) inducing such Govemment Official to do or omit to do any
act in violation of his/her lawful duty, (C) securing any improper advantage, or (D)
incucing such Govermment Official to influence or affect any act or decision of any
Govemmental Entity, or

(i) assisting the Company orits Subsidiaries in obtaining or retaining
business for or with, or directing business to, the Company or its Subsidiaries.

(p)  Sarbenes-Oxley Act. The Company and each Subsidiary is in compliance with any
and all applicable requirements of the Sarbanes-Oxley Act of 2002, as amended, and any and all
applicable rules and regulations promulgated by the SEC thereunder.

(@ Transactions With Affiliates. Exoept as othawise disclosed in the SEC
Documents, no current or former employee, partner, director, officer or stockholder (direct or
indirect) of the Company or its Subsidiaries, or any associate, or, to the knowledge of the
Company, any affiliate of any thereof, orany relative with a relationship no more remote than first
cousin of any of the foregoing, is presently, or has everbeen, (i) a party to any transaction with the
Company or its Subsidiaries (including any contract, agreement or other arrangement providing
for the fumishing of sexvices by, orrental of real or personal property from, or otherwise requining
payments to, any such director, officer or stockholder or such associate or affiliate or relative
Subsidiaries (other than for ordinary course services as employees, officers or directors of the
Company or any of its Subsidiaries)) or (ii) the direct or indirect owner of an interest in any
corporation, firm, association or business organization which is a competitor, supplier or customer
of the Company orits Subsidiaries (except fora passive investment (direct or indirect) in less than
5% of the common stock of a company whose securities are traded on orquoted through an Eligible
Market (as defined in the Notes)), nor does any such Person receive income from any source other
than the Company or its Subsidiaries which relates to the business of the Company or its
Subsidiaries or should properly accrue to the Company or its Subsidiaries. Except as otherwise
disclosed in the SEC Documents, no employee, officer, stockholder or director of the Compeny or
any of its Subsidiaries or member of his or her immediate family is indebted to the Company or
its Subsidiaries, as the case may be, nor is the Compeny or any of its Subsidiaries indebted (or
committed to make loans or extend or quarantee credit) to any of them, in each case in excess of
$250,000 other than (i) for payment of salary for services rendered, (ii) reimbursement for
reasonable expenses incurred on behalf of the Company, and (iii) for other standard employee
benefits made generally available to all employees or executives (including stock option
agreements outstanding under any stock option plan approved by the Board of Directors of the
Company).

()  Equity Capitalization.

(i)  Definitions:
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(A) “Common Stock” means (x) the Company’s shares of common
stock, $0.0001 par value per share, and (y) any capital stock into which such
conmon stock shall have been changed or any share capital resulting from a
reclassification of such common stock.

(B)  “Preferred Stock” means (x) the Company’s blank check preferred
stock, $0.0001 par value per share, the tems of which may be designated by the
board of directors of the Company in a certificate of designations and (y) any capital
stock into which such preferred stock shall have been changed or any share capital
resulting from a reclassification of such preferred stock (other than a conversion of
such prefered stock into Common Stock in accordance with the tems of such
certificate of designations).

(i)  Authorized and Outstanding Capital Stock. As of the date hereof, the
authorized capital stock of the Company consists of (A) 1,000,000,000 shares of Common
Stock, of which, 43,495,861 are issued and outstanding and 73,236,325 shares are reserved
for issuance pursuant to Convertible Securities (as defined below) (other than the Notes
and the Warrants) exercisahle or exchangeahle for, or convertible into, shares of Common
Stock and (B) 0 shares of Preferred Stock, none of which are issued and outstanding.

(iii)  ValidIssuance; Available Shares; Affiliates. All of suchoutstanding shares
are duly authorized and have been, or upon issuance will be, validly issued and are fully
paid and nonassessable. Schedule 3(r)(iii) sets forth the mumber of shares of Common
Stock that are (A) reserved for issuance pursuant to Convertible Securities (as defined
below) (other than the Notes and the Warrants) and (B) thet are, as of the date hereof,
owned by Persons who are “affiliates” (as defined in Rule 405 of the 1933 Act and
calculated based on the assumption that only officers, directors and holders of at least 10%
of the Compeny’s issued and outstanding Common Stock are “affiliates” without
conoeding that any such Persons are “affiliates” for purposes of federal securities laws) of
the Company or any of its Subsidiaries. To the Compary’s knowledge, no Person owns
10% or more of the Company’s issued and outstanding shares of Common Stock
(calculated based on the assumption that all Convertible Securities (as defined below),
whether or not presently exercisable or convertible, have been fully exercised or
converted (as the case may be) taking account of any limitations on exercise or conversion
(including “blockers”) contained therein without conceding that such identified Person is
a 10% stockholder for purposes of federal securities laws).

(iv) Existing Securities; Obligations. Except as disclosed in the SEC
Documents: (A) none of the Company’s or any Subsidiary’s shares, interests or capital
stock is subject to preemptive rights or any other similar rights or Liens suffered or
pemiitted by the Company or any Subsidiary; (B) there are no outstanding options,
warrants, scrip, rights to subscribe to, calls or commitments of any character whatsoever
relating to, or securities or rights convertible into, or exercisable or exchangeable for, any
shares, interests or capital stock of the Company or any of its Subsidiaries, or contracts,
commitments, understandings or arrangements by which the Company or any of its
Subsidiaries is or may become bound to issue additional shares, interests or capital stock
of the Company or any of its Subsidiaries or options, warrants, scrip, nights to subscribe to,
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calls or commitments of any character whatsoever relating to, or securities or rights
convertible into, or exercisable or exchangeable for, any shares, interests or capital stock
of the Company or any of its Subsidianies; (C) there are no agreements or arangements
under which the Company orany of its Subsidiaries is obligated to register the sale of any
ofﬂﬂrseclmmmIH‘ﬂEIQBSAa(exoe;IpmsmmmﬂERegisuaﬁmRigﬂs
Agreement); (D ﬂﬂeaxemmttslarﬂmseumt}esormm of the Company or any
of its Subsidiaries which contain any redemption or similar provisions, and there are no
contracts, commitments, understandings or arrangements by which the Company orany of
its Subsidiaries is ormay become bound to redeem a security of the Company orany of its
Subsidiaries; (E) there are no securities or instruments containing anti-dilution or similar
provisions that will be triggered by the issuance of the Securities; and (F) neither the
Company nor any Subsidiary has any stock appreciation rights or “phantom stock™ plans
or agreements or any similar plan or agreement.

(v)  Organizational Documents. The Company has fumished ormade available
by virtue of its SEC Documents to the Buyers true, correct and coniplete copies of the
Company’s Cettificate of Incorporation, as amended and as in effect on the date hereof (the
“Certificate of Incorporation”), and the Company’s bylaws, as amended and as in effect
on the date hereof (the “Bylaws”), and the terms of all Convertible Securities and the
material rights of the holders thereof in respect thereto.

()  Indebtedness and Other Contracts. Neither the Compeny nor any of its
Subsidiaries, except as disclosed on Schedule 3(s), (i) has any outstanding debt securities, notes,
credit agreements, credit facilities or other agreements, documents or instruments evidencing
Indebtedness of the Company or any OfltS Subsidiaries or by which the Company or any of its
Subsidiaries is or may become bound, (ii) is a party to any contract, agreement or instrument, the
violation of which, or default under which, by the other party(ies) to such contract, agreement or
instrument mlﬂdleagonablybea(mcmdtn result in a Material Adverse Effect, (iii) has any
financing statements securing obligations in any amounts filed in connection with the Compeny
or any of its Subsidiaries; (iv) is in violation of any term of, or in default under, any contract,
agreement or instrument relating to any Indebtedness, except where such violations and defaults
would not result, individually orin the aggregate, in a Material Adverse Effect, or (v) is a party to
any coniract, agreement or instrument relating to any Indebtedness, the performance of which, in
the judgment of the Company’s officers, has or is expected to have a Material Adverse Effect.
Neither the Company nor any of its Subsidiaries have any liahilities or obligations required to be
disclosed in the SEC Documents which are not so disclosed in the SEC Documents, other than
those incurred in the ordinary course of the Company’s or its Subsidiaries’ respective businesses
and which, individually or in the aggregate, do not or could not have a Material Adverse Effect.
For purposes of this Agreement: (x) “Indebtedness” of any Person means, without duplication
(A) all indebtedness for borrowed money, (B) all obligations issued, undertaken or assurmed as the
deferred purchase price of property or services (including, without limitation, “capital leases” in
acoordance with GAAP) (other than trade payables enfiered into in the ordinary course of business
consistent with past practice), (C) all reimbursement or payment obligations with respect to letters
of credit, surety bonds and other similarinstruments, (D) all obligations evidenced by notes, honds,
debentures or similar instruments, including obligations so evidenced incurred in connection with
the aoquisition of property, assets or businesses, (E) all indebtedness created or arising under any
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respect to any property orassets acquired with the proceeds of such indebtedness (even though the
rights and remedies of the seller or bank under such agreement in the event of default are limited
to repossession or sale of such property), (F) all monetary obligations under any leasing or similar
amrangement which, in connection with GAAP, consistently applied for the periods covered
therehy, is classified as a capital lease, (G) all indebtedness referred to in clauses (A) through (F)
above secured by (or for which the holder of such Indebtedness has an existing right, contingent
or otherwise, to be secured by) any Lien upon orin any property or assets (including accounts and
contract rights) owned by any Person, even though the Person which owns such assets or property
has not assumed or become liahle for the payment of such indebtedness, and (H) all Contingent
Obligations in respect of indebtedness or ohligations of others of the kinds referred to in clauses
(A) through (G) above; and (y) “Contingent Obligation™ means, as to any Person, any direct or
indirect liahility, contingent or otherwise, of that Person with respect to any Indebtedness, lease,
dividend or other obligation of another Person if the primary purpose or intent of the Person
incuming such liahility, orthe primary effect thereof, is to provide assurance to the obligee of such
liahility that such liahility will be paid or discharged, or that any agreements relating thereto will
be complied with, or that the holders of such liahility will be protected (in whole orin part) against
loss with respect thereto.

()  Litigation. Exceptasotherwise disclosed inthe SEC Documents, thereis no action,
suit, arhitration, proceeding, inquiry orinvestigation before or by the Principal Market, any court,
public board, other Govemmental Entity, self-regulatory organization or body pending or; to the
knowledge of the Company, threatened against or affecting the Company orany of its Subsidiaries,
the Common Stock or any of the Company’s orits Subsidiaries’ officers or directors, whether of
acivil orcriminal nature or otherwise, in their capacities as such, that was required to be disclosure
in the Company’s SEC Documents under applicable securities laws. To the knowledge of the
Company, no director, officer or employee of the Company or any of its subsidiaries has willfully
violated 18 U.S.C. §1519 orengaged in spoliation in reasonable anticipation of litigation. Without
limitation of the foregoing, except as otherwise disclosed in the SEC Documents, there has not
heen, and to the knowledge of the Company, there is not pending or contemplated, any
investigation by the SEC involving the Company, any of its Subsidiaries or any current or former
director or officer of the Company or any of its Subsidiaries, that was required to be disclosed in
the Company’s SEC Documents under applicable securities laws. The SEC has not issued any
stop order or other order suspending the effectiveness of any registration statement filed by the
Company under the 1933 Act orthe 1934 Act. Neitherthe Company nor any of its Subsidiaries is
subject to any order, wiit, judgment, injunction, decree, determination or award of any
Govemmental Entity.

()  Insurance. The Company and each of its Subsidiaries are insured by insurers of
recognized financial responsihility against such losses and risks and in such amounts as
management of the Company believes to be prudent and customary in the husinesses in which the
Company and its Subsidiaries are engaged. Neither the Company nor any such Subsidiary has
been refused any insurance coverage sought or applied for; and neither the Compeny nor any such
Subsidiary has any reason to believe that it will be unable to renew its existing insurance coverage
as and when such coverage expires or to obtain similar coverage from similar insurers as may be
necessary to continue its business at a cost that would not have a Material Adverse Effect.
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(v)  Enmployee Relations. Neitherthe Company nor any of its Subsidiaries is a party to
any collective bargaining agreement or employs any member of a union. The Company and its
Subsidiaries believe that their relations with their employees are good. No executive officer (as
defined in Rule 501(f) promulgated under the 1933 Act) or other key employee of the Company
orany of its Subsidiaries has notified the Company orany such Subsidiary that such officerintends
to leave the Company or any such Subsidiary or otherwise terminate such officer’s employment
with the Conmpany or any such Subsidiary. No executive officer or other key employee of the
Company or any of its Subsidiaries is, oris now expected to be, in violation of any material term
of any employment contract, confidentiality, disclosure or proprietary information agreement,
non-competition agreement, or any other contract or agreement or any restrictive covenant, and
the continued employment of each such executive officer or other key employee (as the case may
be) does not subject the Company orany of its Subsidiaries to any liability with respect to any of
the foregoing matters. The Company and its Subsidiaries are in compliance with all federal, state,
local and foreign laws and regulations respecting lahor, employment and employment practices
and benefits, terms and conditions of employment and wages and hours, except where failure to
be in compliance would not, either individually or in the aggregate, reasonably be expected to
result in a Material Adverse Effect.

(w) Tite

(i)  Real Property. Except as may otherwise disclosed in the SEC Documents,
each of the Company and its Subsidiaries holds good title to all real property, leases in real
property, facilities or other interests in real property owned or held by the Company or any
of its Subsidiaries (the “Real Property”). The Real Property is free and clear of all Liens
and is not subject to any rights of way, building use restrictions, exceptions, variances,
reservations, or limitations of any nature except for (a) Liens for current taxes not yet due
and (b) zoning laws and other land use restrictions that do not impair the present or
anticipated use of the property subject thereto. Any Real Property held under lease by the
Company or any of its Subsidiaries are held by them under valid, subsisting and
enforceable leases with such exceptions as are not material and do not interfere with the
use made and proposed to be made of such property and buildings by the Company or any
of its Subsidiaries.

(i)  Fixtures and Equipment. Except as may otherwise disclosed in the SEC
Documents, each of the Company and its Subsidiaries (as applicable) has good title to, or
a valid leasehold interest in, the tangible personal property, equipment, improvements,
fixtures, and other personal property and appurtenances that are used by the Company or
its Subsidiary in connection with the conduct of its business (the “Fixtures and
Equipment”). The Fixtures and Equipment are in the reasonable opinion of management,
made in good faith, sufficient for the conduct of the Company’s and/or its Subsidiaries’
businesses (as applicable) in the manner as conducted prior to the Closing. Each of the
Company and its Subsidiaries owns all of its Fixtures and Equipment free and clear of all
Liens except for (a) liens for current taxes not yet due and (b) zoning laws and other land
use restrictions that do not impeir the present or anticipated use of the property subject
thereto.
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(x)  Intellectual Property Rights. The Compeny and its Subsidiaries own or possess
adequate rights or licenses to use all trademarks, trade names, service marks, service mark
registrations, service names, onginal works of authorship, patents, patent rights, copyrights,
inventions, licenses, approvals, govemmental authorizations, trade secrets and other intellectual
property rights and all applications and registrations therefor (“Intellectual Property Rights”)
neoessary to conduct their respective businesses as now conducted and presently proposed o be
conducted and which the failure to do so could have a Material Adverse Effect. Each of patents
owned by the Company orany of its Subsidianies is listed on Schedule 3(x)(1). Except as set forth
in Schedule 3(x)(ii), none of the Company’s Intellectual Property Rights have expired or
terminated or have been abandoned or are expected to expire or terminate or are expected to be
abandoned, within three years from the date of this Agreement. The Company does not have any
knowledge of any infringement by the Company orits Subsidiaries of Intellectual Property Rights
of others. Thereis no claim, action or proceeding being made or brought, or to the knowledge of
the Company or any of its Subsidiaries, being threatened, against the Company or any of its
Subsidiaries regarding its Intellectual Property Rights. Neither the Company nor any of its
Subsidiaries is aware of any facts or circumstances which might give rise to any of the foregoing
infiingements or claims, actions or proceedings. The Company and its Subsidiaries have taken
reasonable security measures to protect the secrecy, confidentiality and value of all of their
Intellectual Property Rights.

(y)  Emvirommental Laws. (i) The Company and its Subsidiaries (A) are in compliance
with any and all Environmental Laws (as defined below), (B) have received all pemmits, licenses
or other approvals required of them under applicable Environmental Laws to conduct their
respective businesses and (C) are in conpliance with all terms and conditions of any such permitt,
license or approval where, in each of the foregoing clauses (A), (B) and (C), the faillure to so
conply could be reasonably expected to have, individually orin the aggregate, a Material Adverse
Effect. The term “Environmental Laws” means all federal, state, local or foreign laws relating
to pollution or protection of human health or the environment (indluding, without limitation,
ambient air, surface water, groundwater, land surface or subsurface strata), including, without
limitation, laws relating to emissions, discharges, releases or threatened releases of chemicals,
pollutants, contaminants, or toxic or hazardous substances or wastes (collectively, “Hazardous
Materials”) into the enviromment, or otherwise relating to the manufacture, processing,
distrbution, use, treatment, storage, disposal, transport or handling of Hazardous Materials, as
well as all authonzations, codes, decrees, demands or demand letters, injunctions, judgments,
licenses, notices ornotice letters, orders, permiits, plans orregulations issued, entered, pronul gated
or approved thereunder.

(i)  To the knowledge of the Company, no Hazardous Materials:
(A)  have been disposed of or otherwise released from any Real

Proparty of the Company or any of its Subsidiaries in violation of any
Ervironmental Laws; or

(B)  are present on, over, beneath, in or upon a Real Property or
any portion thereof in quantities that would constitute a violation of any
Environmental Laws. No prior use by the Company or any of its Subsidiaries of
any Real Property has oocurred that violates any Environmental Laws, which
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violation would have a material adverse effect on the business of the Compeny or
any of its Subsidiaries.

(iii)  Neitherthe Company norany of its Subsidiaries knows of any other person
who or entity which has stored, treated, recycled, disposed of or otherwise located on any
Real Property asbestos and polychlorinated hiphenyls.

(iv)  To the knowledge of the Company, none of the Real Properties are on any
federal or state “Superfund” list or Liahility Information System (“CERCLIS”) list orany
state environmental agency list of sites under consideration for CERCLIS, nor subject to
any environmental related Liens.

(z)  Subsidiary Rights. The Company or one of its Subsidiaries has the unrestricted
right to vote, and (subject to limitations imposed by applicable law) to receive dividends and
distributions on, all capital seawities of its Subsidiaries as owned by the Company or such
Subsidiary.

(aa) Tax Status. Exoept for matters that would not, individually or in the aggregete,
have or reasonahly be expected to result in a Material Adverse Effect, the Company and each of
its Subsidiaries (i) has timely made or filed all foreign, federal and state income and all other tax
retumms, reports and declarations required by any jurisdiction to which it is subject, (ii) has timely
paid all taxes and other govemmental assessments and charges that are material in amount, shown
or determined to be due on such retums, reports and declarations, except those heing contested in
good faith and (iii) has set aside on its books provision reasonably adequate for the payment of all
taxes for periods subsequent to the periods to which such retums, reports or declarations apply.
There are no unpeid taxes in any material amount claimed to be due by the taxing authority of any
jurisdiction, and the officers of the Compeny and its Subsidiaries know of no hesis for any such
claim, which has had or would reasonably be expected to have a Material Adverse Effect. The
Company is not operated in such a manner as to qualify as a passive foreign investment company,
as defined in Section 1297 of the Code. The net operatingloss canyforwards (“NOLS”) for United
States federal income tax purposes of the consolidated group of which the Company is the common
parent, if any, shall not be adversely effected by the transactions contemplated hereby. The
transactions contemplated hereby do not constitute an “ownership change” within the meaning of
Section 382 of the Code, thereby preserving the Company’s ability to utilize such NOLs.

(bb) Intemal Accounting and Disclosure Confrols. The Company and each of its
Subsidiaries maintains intemal control over financial reporting (as such term is defined in Rule
13a-15(f) under the 1934 Act) that is effective to provide reasonable assurance regarding the
reliahility of financial reporting and the preparation of financial statements for extemnal purposes
in accordance with generally accepted accounting principles, including that (i) transactions are
executed in accordance with menagement’s general or specific authorizations, (ii) transactions are
recorded as necessary to perit preparation of financial statements in conformity with GAAP and
to maintain asset and liahility accountahility, (iii) access to assets or incurrence of liahilities is
pemiitted only in accordance with management’s general or specific authorization and (iv) the
recorded accountahility for assets and liahilities is compared with the existing assets and liahilities
at reasonable intervals and appropriate action is taken with respect to any difference. The
Company maintains disclosure controls and procedures (as such term s defined in Rule 13a-15(e)







under the 1934 Act) that are effective in ensuring that information required to be disclosed by the
Company in the reports that it files or submits under the 1934 Act is recorded, processed,
surmmarized and reported, within the time periods specified in the rules and forms of the SEC,
including, without limitation, controls and procedures designed to ensure that information recuired
to be disclosed by the Company in the reports that it files or submits under the 1934 Act is
accumulated and commumicated to the Company’s management, including its principal executive
officer or officars and its principal financial officer or officers, as appropriate, to alow timely
decisions regarding required disclosure. Neither the Company nor any of its Subsidiaries has
received any notice or correspondence from any accountant, Govemmental Entity or other Person
relating to any potential material weakness or significant deficiency in any part of the infemal
conirols over financial reporting of the Conpany or any of its Subsidiaries.

(oc)  Off Balance Sheet Arangements. There is no transaction, amangement, or other
relationship between the Company or any of its Subsidiaries and an unconsolidated or other off
balance sheet entity that is required to be disclosed by the Company inits 1934 Act filings and is
not so disclosed or that otherwise could be reasonably likely to have a Material Adverse Effect.

(dd) Investment Company Status. The Company is not, and upon consummation of the
sale of the Secwities will not be, an “investment compeny,” an affiliate of an “investment
company,” a company controlled by an “investment company” or an “affiliated person” of, or
“promoter” or “principal underwriter” for, an “investment company™ as such temms are defined in
the Investment Company Act of 1940, as amended.

(ee) Acknowledgement Regarding Buyers' Trading Activity. Except as expressly
provided otherwise in the Transaction Documents, it is understood and acknowledged by the
Company that (i) following the public disclosure of the transactions contemplated by the
Transaction Documents, in accordance with the terms thereof, none of the Buyers have been asked
hy the Company or any of its Subsidianies to agree, nor has any Buyer agreed with the Compeny
orany of its Subsidiaries, to desist from effecting any transactions in orwith respect to (including,
without limitation, purchasing or selling, long and/or short) any securities of the Company, or
“derivative” securities based on securities issued by the Company or to hold any of the Securities
forany specified teny; (ii) any Buyer, and counterparties in “derivative” transactions to which any
such Buyeris a party, directly orindirectly, presently may have a“short” position in the Common
Stock which was established priorto such Buyer' s knowledge of the transactions conteniplated by
the Transaction Documents; (iii) each Buyer shall not be deemed to have any affiliation with or
control over any amn's length counterparty in any “derivative” transaction; and (iv) each Buyer
may rely on the Company’s obligation to timely deliver shares of Common Stock upon conversion,
exercise or exchange, as applicable, of the Securities as and when required pursuant to the
Transaction Documents for purposes of effecting trading in the Common Stock of the Company.
The Company further understands and acknowledges that following the public disclosure of the
transactions contemplated by the Transaction Documents pursuant to the Press Release (as defined
helow) one or more Buyers may engage in hedging and/or trading activities (including, without
limitation, the location and/or reservation of borrowable shares of Common Stock) at various times
curing the period that the Securities are outstanding, including, without limitation, during the
periods that the value and/or number of the Warrant Shares or Conversion Shares, as applicahle,
deliverable with respect to the Secunities are being determined and such hedging and/or trading
activities (includina. without limitation. the location and/or reservation of borrowable shares of
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Common Stock), if any, can reduce the value of the existing stockholders’ equity interest in the
Company both at and after the time the hedging and/or trading activities are being conducted. The
Company acknowledges that such aforementioned hedging and/or trading activities do not
constitute a breach of this Agreement, the Notes, the Warrants or any other Transaction Document
or any of the documents executed in cormection herewith or therewith.

(ff)  Manipulation of Price. Neither the Company nor any of its Subsidiaries has, and,
to the knowledge of the Company, no Person acting on their behalf has, directly or indirectly, (i)
taken any action designed to cause or to result in the stahilization or manipulation of the price of
any security of the Company or any of its Subsidiaries to facilitate the sale or resale of any of the
Seaurities, (ii) sold, bid for, purchased, or paid any compensation for soliciting purchases of, any
of the Securities (other than the Placement Agent), (1ii) paid or agreed to pay to any Person any
compensation for soliciting another to purchase any other securities of the Compeny orany of its
Subsidiaries or (iv) paid or agreed to pay any Person for research services with respect to any
securities of the Company orany of its Subsidiaries.

(gg) U.S. Real Property Holding Corporation. Neither the Company nor any of its
Subsidiaries is, or has everheen, and so long as any of the Securities are held by any of the Buyers,
shall become, a U.S. real property holding corporation within the meaning of Section 897 of the
Code, and the Companty and each Subsidiary shall so certify upon any Buyer's request.

(hh) Registration Eligihility. The Company is digible to register the Registrable
Securities (as defined in the Registration Rights Agreement) for resale by the Buyers using Form
S-3 promulgated under the 1933 Act.

(i) Transfer Taxes. On the Closing Date, all stock transfer or other taxes (other than
income or similar taxes) which are required to be paid in connection with the issuance, sale and
transfer of the Seaurities to be sold to each Buyer hereunder will be, or will have been, fully paid
or provided for by the Conmpany, and all laws imposing such taxes will be or will have been
complied with.

()  Bank Holding Company Act. Neither the Company nor any of its Subsidiaries is
subject to the Bank Holding Company Act of 1956, as amended (the “BHCA™") and to regulation
by the Board of Govemors of the Federal Reserve System (the “Federal Reserve”). Neither the
Company nor any of its Subsidiaries or affiliates owns or controls, directly or indirectly, five
percent (5%) or more of the outstanding shares of any class of voting securities or twenty-five
percent (25%) or more of the total equity of a bank or any entity that is subject to the BHCA and
to regulation by the Federal Reserve. Neither the Company nor any of its Subsidiaries or affiliates
exercises a controlling influence over the management or policies of a bank or any entity that is
subject to the BHCA and to regulation by the Federal Reserve.

(kk) Ilegal or Unauthorized Payments; Political Contributions. Neither the Company
nor any of its Subsidiaries nor, to the best of the Company’s knowledge (after reasonable inguiry
of its officers and directors), any of the officers, directors, employees, agents or other
representatives of the Company orany of its Subsidiaries orany other business entity or enterprise
with which the Company or any Subsidiary is or has been affiliated or associated, has, directly or
indirectly, made or authorized any payment, contribution or gift of money, property, or services,







whether or not in contravention of applicable law, (i) as a kickback or bribe to any Person or (ii)
to any political organization, or the holder of or any aspirant to any elective or gppointive public
office except for personal political confributions not involving the direct or indirect use of funds
of the Company orany of its Subsidiaries.

()  Money Laundering. The Company and its Subsidiaries are in compliance with, and
have not previously violated, the USA Patriot Act of 2001 and all other applicable U.S. and non-
U.S. anti-money laundering laws and regulations, including, without limitation, the laws,
requlations and Executive Orders and sanctions programs administered by the U.S. Office of
Foreign Assets Conirol, including, but not limited, to (i) Executive Order 13224 of September 23,
2001 entitled, “Blocking Property and Prohibiting Transactions With Persons Who Cormmit,
Threaten to Commit, or Support Temrorism'” (66 Fed. Reg. 49079 (2001)); and (ii) any regulations
contained in 31 CFR, Subtitle B, Chapter V.

(mm) Management. Except as set forth in Schedule 3(mm) hereto, during the past five
year period, to the knowledge of the Company, no current officer or director or current ten percent
(10%) or greater stockholder of the Company or any of its Subsidiaries has been the subject of:

(i)  apetition underbankruptcy laws orany otherinsolvency ormoratorium law
or the appointment by a court of a receiver; fiscal agent or similar officer for such Person,
orany partnership in which such person was a general partner at or within two years before
the filing of such petition or such appointment, or any corporation or business association
of which such person was an executive officer at or within two years before the time of the
filing of such petition or such appointment;

(i) @ conviction in a criminal proceeding or a named subject of a pending
criminal proceeding (excluding traffic violations that do not relate to driving while
intoxicated or driving under the influence);

(iii) any order; judgment or decree, not subsequently reversed, suspended or
vacated, of any court of competent jurisdiction, permanently or temporarily enjoining any
such person from, or otherwise limiting, the following activities:

(1) Acting as a futures commission merchant, introducing
broker, commodity trading advisor, commodity pool operator, floor hroker,
leverage transaction merchant, any other person regulated by the United States
Commodity Futures Trading Commission or an associated person of any of the
foregoing, or as an investment adviser, underwriter, broker or dealer in securities,
or as an affiliated person, director or employee of any investment conpany, bank,
savings and loan association or insurance company, or engaging in or continuing
any conduct or practice in connection with such activity;

(2)  Engaging inany particular type of business practice; or

(3)  Engaging in any activity in connection with the purchase or
sale of any security or commodity orin connection with any violation of securities
laws or commodities laws;






(iv) any order, judgment or decree, not subsequently reversed, suspended or
vacated, of any authority barring, suspending or otherwise limiting formore than sixty (60)
days the right of any such person to engage in any activity described in the preceding sub
paragraph, or to be associated with persons engaged in any such activity;

(v)  afindinghby a court of competent jurisdiction ina civil action or by the SEC
orotherauthority to have violated any securities law, regulation or decree and the judgment.
in such civil action or finding by the SEC or any other authority has not heen subsequently
reversed, suspended orvacated; or

(vi) afinding by a court of competent jurisdiction in a civil action or by the
Commodity Futures Trading Commission to have violated any federal commodities law,
and the judgment in such civil action or finding has not been subsequently reversed,
suspended orvacated.

()  Stock Option Plans. Each stock option granted by the Company was granted (i) in
accordance with the tenms of the applicable stock option plan of the Compeny and (ii) with an
exercise price at least equal to the fair market value of the Common Stock on the date such stock
option would be considered granted under GAAP and applicable law. No stock option granted
under the Company’s stock option plan has been backdated. The Company has not knowingly
granted, and there is no and has been no policy or practice of the Compeny to knowingly grant,
stock options prior to, or otherwise knowingly coordinate the grant of stock options with, the
release or other public announcement of material information regarding the Company or its
Subsidiaries or their financial results or prospects.

(00)  No Disagreements with Accountants and Lawyers. Otherthan with Wilson Sonsini
Goodrich & Rosati and Ellenoff Grossman & Schole LLP with respect to the aggregate amount of
fees owed by the Company, there are no material disagreements of any kind presently existing, or
reasonably anticipated by the Company to arise, between the Company and the accountants and
lawyers presently employed by the Company and the Company is current with respect to any fees
owed to its accountants and lawyers other than payahles listed in Schedule 3(s) which could affect
the Company s ahility to perform any of its obligations under any of the Transaction Documents.
In addition, on orprior to the date hereof, the Company had discussions with its acoountants about.
its financial statements previously filed with the SEC. Based on those discussions, the Company
has no reason to believe that it will need to restate any such financial statements orany part thereof.

(pp)  No Disqualification Events. With respect to Securities to be offered and sold
hereinder in reliance on Rule 506(b) under the 1933 Act (“Regulation D Securities”), none of
the Company, any of its predecessors, any affiliated issuer; any director, executive officer, other
officer of the Company participating in the offering contemplated herehy, any beneficial owner of
20% or more of the Company’s outstanding voting equity securities, calculated on the besis of
voting power, norany promoter (as that term s defined in Rule 405 under the 1933 Act) commected
with the Company in any capecity at the time of sale (each, an “Issuer Covered Person” and,
together, “Issuer Covered Persons”) is subject to any of the “Bad Actor” disqualifications
described in Rule 506(d)(1)(i) to (viii) under the 1933 Act (a “Disqualification Event”), except
for a Disqualification Event covered by Rule 506(d)(2) or (d)(3). The Company has exercised
reasonable care to determine whether any Issuer Covered Person is subject to a Disqualification







Event. The Company has complied, to the extent applicable, with its disclosure obligations under
Rule 506(e), and has fumished to the Buyers a copy of any disclosures provided thereunder.

(qg) Other Covered Persons. The Company is not aware of any Person (other than the
Placement Agent) that has been orwill be paid (directly orindirectly) remuneration for solicitation
of Buyers or potential purchasers in connection with the sale of any Regulation D Securities.

(m) No Additional Agreements. The Company does not have any agreement or
understanding with any Buyer with respect to the transactions contemplated by the Transaction
Documents other than as specified in the Transaction Documents.

(ss)  Public Utility Holding Act. None of the Company nor any of its Subsidiaries is a
“holding company,” or an “affiliate” of a “holding compeny,” as such tenms are defined in the
Public Utility Holding Act of 2005.

()  Federal Power Act None of the Company nor any of its Subsidiaries is subject to
regulation as a“public utility” under the Federal Power Act, as amended.

()  Ranking of Notes. No Indebtedness of the Company, at the Closing, will be senior
to, or pari passu with, the Notes in right of payment, whether with respect to payment or
redemptions, interest, damages, upon liquidation or dissolution or otherwise, except Permitted
Indebtedness (as defined in the Note) and/or Permitted Additional Indebtedness (as defined in the
Note).

(ww) Disclosure. The Company confinms that neither it nor any other Person acting on
its behalf has provided any of the Buyers or their agents or counsel with any information that
constitutes or could reasonably be expected to constitute material, non-public information
conceming the Company or any of its Subsidiaries, other than the existence of the transactions
contemplated by this Agreement and the other Transaction Documents. The Company understands
and confinrs that each of the Buyers will rely on the foregoing representations in effecting
transactions in securities of the Company. As of the date of this Agreement and the Closing Date,
all disclosure provided to the Buyers regarding the Company and its Subsidiaries, their businesses
and the transactions contemplated hereby, including the schedules to this Agreement, fumished by
oron behalf of the Company orany of its Subsidiaries is true and correct and does not contain any
unirue statement of a material fact oromit to state any material fact necessary in order to make the
statements made therein, in the light of the circumstances under which they were made, not
misleading. Each press release issued by the Company orany of its Subsidiaries during the twelve
(12) months preceding the date of this Agreement did not at the time of release contain any untrue
staterment of a material fact or omit to state a material fact required to be stated therein or necessary
in order to make the statements therein, in the light of the circumstances under which they are
made, not misleading. No event or circumstance has oocurred or information exists with respect
to the Company or any of its Subsidiaries or its or their business, properties, liahilities, prospects,
operations (including results thereof) or conditions (financial or otherwise), which, under
applicable law, rule or regulation, requires public disclosure at or hefore the date hereof or
armounocement by the Compeny but which has not been so publicly disclosed. The Company
acknowledges and agrees that no Buyer makes or has made any representations or wanranties with
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respect to the transactions contenplated by the Transaction Documents other than as specified in
the Transaction Documents.

4. COVENANIS.

(@  Best Efforts. Each Buyer shall use its hest efforts to timely satisfy each of the
covenants hereunder and conditions to be satisfied by it as provided in Section 6 of this A greement.
The Company shall use its best efforts to timely satisfy each of the covenants hereunder and
conditions to be satisfied by it as provided in Section 7 of this Agreement.

(b)  Form D and Blue Sky. The Company shall file a Form D with respect to the
Securities as required under Regulation D and to provide a copy thereof to each Buyer promptly
after such filing. The Company shall take such action as the Company shall reasonably determine
is necessary in order to obtain an exemption for, or to, qualify the Securities for sale to the Buyers
at the Closing pursuant to this Agreement under applicable securities or “Blue Sky” laws of the
states of the United States (or to obtain an exemption from such qualification), and shall provide
evidence of any such action so taken to the Buyers within 15 days of the Closing Date. Without
limiting any other obligation of the Company under this Agreement, the Company shall timely
make al filings and reports relating to the offer and sale of the Securities required under all
applicable securities laws (including, without limitation, all applicable federal securities laws and
all applicable*“Blue Sky” laws), and the Company shall comply withall applicable foreign, feder,
state and local laws, statutes, rules, regulations and the like relating to the offering and sale of the
Securities to the Buyers.

()  Reporting Status. Until the date on which the Buyers shall have sold all of the
Registrable Securities (the “Reporting Period”), the Company shall timely file all reports required
to be filed with the SEC pursuant to the 1934 Act, and the Comperny shall not terminate its status
as an issuer required o file reports under the 1934 Act even if the 1934 Act or the rules and
regulations thereunder would no longer require or otherwise pemit such temination. The
Company shall take all actions necessary to maintain its eligibility to register the Registrable
Securities forresale by the Buyers on Form S-3.

(d  Useof Proceeds. The Company will use the proceeds from the sale of the Securities
for general corporate purposes, hut not, directly or indirectly, for (i) the satisfaction of any
Indebtedness of the Company orany of its Subsidiaries (other than redemption of the March Notes
or payment olﬂigaﬁomwﬂﬂ"ﬁnTrarm:ﬁoanrH]ts(m defined in the March Agreement)
which may be satisfied with the proceeds) (ii) the redemption or repurchase of any securities of
the Company orany of its Subsidiaries, or (iii) the settlement of any outstanding litigation.

()  Financial Information. The Company agrees to send the following to each Investor
(as defined in the Registration Rights Agreement) during the Reporting Period (i) unless the
following are filed with the SEC through EDGAR and are available to the public through the
EDGAR system, within one (1) Business Day after the filing thereof with the SEC, a copy of its
Annual Reports on Form 10-K and Quarterty Reports on Form 10-Q, any inferim reports or any
consolidated balance sheets, income statements, stockholders” equity statements and/or cash flow
statements forany period other than annual, any Current Reports on Form 8K and any registration
statements (other than on Form S-8) or amendments filed pursuant to the 1933 Adt, (ii) unless the







following are either filed with the SEC through EDGAR or are otherwise widely disseminated via
a recognized news release service (such as PR Newswire), on the same day as the release thereof,
facsimile copies of all press releases issued by the Compeny or any of its Subsidiaries and (iii)
unless the following are filed with the SEC through EDGAR, copies of any notices and other
information made available or given to the stockholders of the Company generally,
contemporaneously with the making available or giving thereof to the stockholders.

()  Listing. The Company shall promptly secure the listing or designation forquotation
(as the case may be) of all of the Registrahle Securities upon each national securities exchange and
automated quotation system, if any, upon which the Common Stock is then listed or designated
for quotation (as the case may be) (subject to official notice of issuance) and shall maintain such
listing or designation for quotation (as the case may be) of all Registrable Securities from time to
time issuahle under the terms of the Transaction Documents on such national securities exchange
or automated quotation system. The Company shall maintain the Common Stock’s listing or
authorization for quotation (as the case may be) on the Principal Market, The New Y ork Stock
Exchange, the NY SE American, the Nasdaq Global Market or the Nasdaq Global Select Market
(each, an “Eligible Market”). Neither the Company nor any of its Subsidiaries shall take any
action which could be reasonably expected to result in the delisting or suspension of the Common
Stock on an Eligible Market. The Company shall pay all fees and expenses in connection with
satisfying its ohligations under this Section 4(f).

(g  Fees. The Company shall reimburse the lead Buyer for all reasonable costs and
expenses incurred by it or its affiliates in connection with the structuring, documentation,
negotiation and dosing of the transactions contemplated by the Transaction Documents (including,
without limitation, as applicable, all reasonahle legal fees of outside counsel and disbursements of
Kelley Drye & Warren LLP, counsel to the lead Buyer; any other reasonable fees and expenses in
connection with the structhwing, documentation, negotiation and closing of the transactions
contemplated by the Transaction Documents and due diligence and regulatory filings in connection
therewith) (the “Transaction Expenses”) and shall be withheld by the lead Buyer from its
Purchase Price at the Closing; provided, that the Company shall pronmpily reimburse Kelley Drye
& Warren LLP on demand for all Transaction Expenses not so reimbursed through such
withholding at the Closing. Notwithstanding the foregoing, in no event shall the Company be
responsible for rembursement of Transaction Expenses in excess of the sum of (x) $30,000 and
(v) 50% of any reasonable legal fees and expenses of Kelley Drye & Wanren LLP in excess of
$30,000. The Company shall be responsible for the payment of any placement agent’s fees,
financial advisory fees, transfer agent fees, DTC (as defined below) fees or broker's commissions
(other than for Persons engaged by any Buyer) relating to or arising out of the transactions
contemplated hereby (including, without limitation, any fees or commissions payable to the
Placement Agent, who is the Compeny’s sole placement agent in connection with the transactions
contemplated by this Agreement). The Company shall pay, and hold each Buyer hanmless against,
any liahility, loss orexpense (including, without limitation, reasonable attomeys’ fees and out-of-
pocket expenses) arising in connection with any claim relating to any such payment. Exoept as
otherwise set forth in the Transaction Documents, each party to this Agreement shall bear its own
expenses in comection with the sale of the Securities to the Buyers.

(h)  Pledge of Securities. Notwithstanding anything to the confrary contained in this
Aareement. the Companv acknowledaes and acrees that the Securities mav be nledaed bv an
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Investor (as defined in the Registration Rights Agreement) in connection with a bona fide margin
agreement or other loan or financing arrangement that is secured by the Securities. The pledge of
Securities shall not be deemed to be a transfer; sale or assignment of the Securities hereunder, and
no such Investor effecting a pledge of Securities shall be required to provide the Company with
any notice thereof or otherwise make any delivery to the Company pursuant to this Agreement or
any other Transaction Document, including, without limitation, Section 2(g) hereof; provided that
an Investor and its pledgee shall be required to comply with the provisions of Section 2(g) hereof
inorderto effect asale, transfer orassignment of Securities to such pledgee. The Company hereby
agrees to execute and deliver such documentation as a pledgee of the Securities may reasonably
request in connection with a pledge of the Securities to such pledgee by a Buyer.

(i)  Disclosure of Transactions and Other Material Information.

(i)  Disclosureof Transaction. The Company shall, onorbefore 9:30 am., New
Y ork time, on the first (1) Business Day after the date of this Agreement, issue a press
release (the “Press Release”) reasonably acceptable to the lead Buyer disclosing all the
material tenms of the transactions contemplated by the Transaction Documents. On or
before 9:30 am., New York time, on the first (1%) Business Day after the date of this
Agreement, the Company shall file a Current Report on Form 8-K descaribing all the
material terms of the transactions contemplated by the Transaction Documents in the form
required by the 1934 Act and attaching all the material Transaction Documents (including,
without limitation, this Agreement (and all schedules to this Agreement), the form of
Notes, the form of Investor Note, the form of the Warrants, the form of the Registration
Rights Agreement, the form of Master Neiting Agreement and the form of Note Purchase
Agreement) (including all attachments, the“8-K Filing”). From and after the filing of the
&K Filing, the Company shall have disclosed all material, non-public information (if any)
provided to any of the Buyers by the Company or any of its Subsidiaries or any of their
respective officers, directors, employees or agents in connection with the transactions
contemplated by the Transaction Documents. In addition, effective upon the filing of the
&K Filing, the Company acknowledges and agrees that any and all confidentiality or
similar obligations under any agreement, whether written or oral, between the Company,
any of its Subsidiaries orany of their respective officers, directors, affiliates, employees or
agents, on the one hand, and any of the Buyers or any of their affiliates, on the other hand,
shall terminate.

(i)  Limitations on Disclosure. The Company shall not, and the Compeny shall
cause each of its Subsidiaries and each of its and their respective officers, directors,
employees and agents not to, provide any Buyer with any material, non-public information
regarding the Company or any of its Subsidiaries from and after the date hereof without
the express prior written consent of such Buyer (which may be granted or withheld in such
Buyer's sole discretion). In the event of a breach of any of the foregoing covenants,
including, without limitation, Section 4(0) of this Agreement, or any of the covenants or
agreements contained in any other Transaction Document, by the Company, any of its
Subsidiaries, orany of its or their respective officers, directors, employees and agents (as
determined in the reasonable good faith judgment of such Buyer), in addition to any other
remedy provided herein orin the Transaction Documents, such Buyer shall have the right
to make a public disclosure. in the form of a oress release. public advertisement or







otherwise, of such breach or such material, non-public information, as applicable, without
the prior approval by the Company, any of its Subsidiaries, or any of its or their respective
officers, directors, employees oragents. No Buyer shall have any liahility to the Company,
any of its Subsidiaries, or any of its or their respective officers, directors, employees,
affiliates, stockholders or agents, for any such disclosure. To the extent that the Compeny
delivers any material, non-public information to a Buyerwithout such Buyer's consent, the
Company hereby covenants and agrees that such Buyer shall not have any duty of
confidentiality with respect to, or a duty not to trade on the besis of, such material, non-
public information. Subject to the foregoing, neither the Company, its Subsidiaries nor
any Buyer shall issue any press releases or any other public statements with respect to the
transactions contenplated hereby; provided, however, the Company shall be entitled,
without the prior approval of any Buyer, to make the Press Release and any press release
or other public disclosure with respect to such transactions (i) in substantial conformity
with the 8-K Filing and contemporaneously therewith and (ii) as is required by applicable
law and regulations (provided that in the case of clause (i) each Buyer shall be consulted
by the Compeny in connection with any such press release or other public disclosure prior
to its release). Without the prior written consent of the applicable Buyer (which may be
granted or withheld in such Buyer's sole discretion), the Company shall not (and shall
cause each of its Subsidiaries and affiliates to not) disclose the name of such Buyerin any
filing, announcement, release or otherwise. Notwithstanding anything contained in this
Agreement. to the contrary and without implication that the contrary would otherwise be
true, the Company expressly acknowledges and agrees that no Buyer shall have (unless
expressly agreed to by a particular Buyer after the date hereof in a written definitive and
binding agreement executed by the Company and such particular Buyer (it being
understood and agreed that no Buyer may bind any other Buyer with respect thereto)), any
duty of confidentiality with respect to, or a duty not to trade on the basis of, any material,
non-public information regarding the Company or any of its Subsidiaries.

(i) Other Confidential Information. Disclosure Failures; Disclosure Delay
Payments. In addition to other remedies set forth in this Section 4(i), and without limiting
anything set forth in any other Transaction Document, at any time after the Closing Date
if the Company, any of its Subsidiaries, or any of their respective officers, directors,
employees or agents, provides any Buyer with material non-public information relating to
the Conmpany or any of its Subsidiaries (each, the “Confidential Information™), the
Company shall, on or prior to the applicable Required Disclosure Date (as defined below),
publicly disclose such Confidential Information on a Current Report on Form 8K or
otherwise (each, a“Disclosure”). Fromand aftersuch Disclosure, the Company shall have
disclosed all Confidential Information provided to such Buyer by the Company or any of
its Subsidianies or any of their respective officars, directors, enployees or agents in
comnection with the transactions contemplated by the Transaction Documents. Inaddition,
effective upon such Disclosure, the Company acknowledges and agrees that any and all
confidentiality or similar obligations under any agreement, whether written or oral,
between the Compeny, any of its Subsidiaries orany of their respective officers, directors,
affiliates, employees or agents, on the one hand, and any of the Buyers or any of their
affiliates, on the other hand, shall tenminate. In the event that the Company fails to effect
such Disclosure on or prior to the Required Disclosure Date and such Buyer shall have

rnconcond (Mo Ak al Tnfrmaah an fror ot laack oo (1M ~emcom Hora Trmdines Miae (foach o




HM.LWJIL“MMEIL JENIR SNE ¢ FAW/ SRR/ Fiwes FIwERERATRET N wWEIFR L v J.LII_L.IIIH J..'U.y.) \ OB L O

29




“Disclosure Failure”), then, as partial relief for the damages to such Buyer by reason of
any such delay in, or reduction of, its ahility to buy or sell shares of Common Stock after
such Required Disclosure Date (which remedy shall not be exclusive of any other remedies
available at law or in equity), the Company shall pay to such Buyer an amount in cash
equal to the greater of (I) one pervent (1%) of the aggregate Purchase Price and (11) the
applicable Disclosure Restituion Amowunt, on each of the following dates (each, a
“Disclosure Delay Payment Date”): (i) on the date of such Disclosure Failure and (ii) on
every thirty (30) day anniversary such Disclosure Failure until the earlier of (x) the date
such Disclosure Failure is cured and (y) such time as all such non-public information
provided to such Buyer shall cease to be Confidential Information (as evidenced by a
certificate, duly executed by an authonzed officer of the Compeny to the foregoing effect)
(such eardier date, as applicable, a “Disclosure Cure Date”). Following the initial
Disclosure Delay Payment for any particular Disclosure Failure, without limiting the
foregoing, if a Disclosure Cure Date occurs prior to any thirty (30) day anniversary of such
Disclosure Failure, then such Disclosure Delay Payment (prorated for such partial month)
shall be made on the second (2nd) Business Day after such Disclosure Cure Date. The
payments to which an Investor shall be entitled pursuant to this Section 4(i)(iii) are referred
to herein as “Disclosure Delay Payments.” In the event the Company fails to make
Disclosure Delay Payments in a timely manner in accordance with the foregoing, such
Disclosure Delay Payments shall bear interest at the rate of two percent (2%) per month
(prorated for partial months) until paid in full.

(iv)  Forthe purpose of this Agreement the following definitions shall apply:

(1)  “Disclosure Failure Market Price” means, as of any Disclosure
Delay Payment Date, the price computed as the quotient of (I) the sum of the five
(5) highest VWAPs (as defined in the Notes) of the Common Stock during the
applicable Disclosure Restitution Period (as defined below), divided by (II) five (5)
(such perod, the “Disclosure Failure Measuring Period”). All such
determinations to be appropriately adjusted for any share dividend, share split,
share combination, reclassification or similar transaction that proportionately
decreases or increases the Common Stock during such Disclosure Failure
Measuring Period.

(2)  “Disclosure Restitution Amount” means, as of any Disclosure
Delay Payment Date, the product of (x) difference of (I) the Disclosure Failure
Market Price less (II) the lowest purchase price, per share of Common Stock, of
any Common Stock issued orissuable to such Buyer pursuant to this Agreement or
any other Transaction Documents, nultiplied by (y) 10% of the aggregate daily
dollar trading volume (as reported on Bloombery (as defined in the Notes)) of the
Cormmon Stock on the Principal Market. for each Trading Day (as defined in the
Notes) either (1) with respect to the initial Disclosure Delay Payment Date, during
the period commencing on the applicable Required Disclosure Date through and
including the Trading Day immediately prior to the initial Disclosure Delay
Payment Date or (2) with respect to each other Disclosure Delay Payment Date,
during the period commencing the immediately preceding Disclosure Delay
Pavment Date throuah and including the Tradina Dav immediatelv prior to such






applicable Discloswre Delay Payment Date (such applicable period, the
“Disclosure Restitution Period”).

(3)  “Required Disclosure Date” means (x) if such Buyer authorized
the delivery of such Confidential Information, either (I) if the Company and such
Buyer have mutually agreed upon a date (as evidenced by an e-mail or other
writing) of Disclosure of such Confidential Information, such agreed upon date or
(1) otherwise, the seventh (7") calendar day after the date such Buyer first received
any Confidential Information or (y) if such Buyer did not authorize the delivery of
such Confidential Information, the first (1%) Business Day after such Buyer's
receipt of such Confidential Information.

()  [Reseved]
k)  [Resaved]

() Reservationof Shares. Solongas any of the Notes or Warrants remain outstanding,
the Company shall take all action necessary to at all times have authorized, and reserved for the
purpose of issuance, no less than the sum of (i) 200% of the maxinum mumber of shares of
Common Stock issuable upon conversion of all the Notes then outstanding (assuming for purposes
hereof that (x) the Notes are convertihle at the Altemate Conversion Price assuming an Altemate
Conversion Date as of the applicable date of determination, (y) interest on the Notes shall accrue
through the applicable Maturity Date of such Notes (or portions thereof, as applicable) (except,
with respect to any Restricted Principal, accrue through December 31, 2023) and will be converted
inshares of Common Stock at a conversion price equal to the Altemate Conversion Price assuming
an Altemate Conversion Date as of the applicable date of determination and (z) any such
conversion shall not take into account any limitations on the conversion of the Notes set forth in
the Notes), and (ii) 100% of the maximum number of Warrant Shares issuable upon exercise of all
the Warrants then outstanding (without regard to any limitations on the exercise of the Warrants
set forth therein) (collectively, the “Required Reserve Amount”); provided that at no time shall
the mumber of shares of Common Stock reserved pursuant to this Section 4(k) be reduced other
than proportionally in connection with any conversion, exercise and/or redenption, as applicable
of Notes and Wanrants. If at any time the mumber of shares of Common Stock authorized and
reserved for issuance is not sufficient to meet the Required Reserve Amount, the Company will
promptly take all corporate action necessary to authorize and reserve a sufficient number of shares,
including, without limitation, calling a special meeting of stockholders to authorize additional
shares to meet the Company’s ohligations pursuant to the Transaction Documents, in the case of
an insufficient number of authorized shares, obtain stockholder approval of an increase in such
authorized number of shares, and voting the management shares of the Company in favor of an
increase in the authorized shares of the Company to ensure that the number of authorized shares
is sufficient to meet the Required Reserve Amount.

(m)  Conduct of Business. The husiness of the Company and its Subsidiaries shall not
be conducted in violation of any law, ordinance or regulation of any Govemmental Entity, except
where such violations would not reasonably be expected to result, either individually or in the
agoregate, in a Material Adverse Effect.
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(n)  Varable Securities. So long as any Notes remain outstanding, the Company and
each Subsidiary shall be prohihited from effecting or entering into an agreement to effect any
Subsequent Placement involving a Variable Rate Transaction (other than Permitted Variable Rate
Transactions). “Variable Rate Transaction” means any transaction in which the Company or
any Subsidiary (i) issues or sells any Convertible Securities either (A) at a conversion, exercise or
exchange rate orother price that is based upon and/or varies with the trading prices of orquotations
for the shares of Common Stock at any time after the initial issuance of such Convertible
Secunities, or (B) with a conversion, exercise or exchange price that is subject to being reset at
some future date after the initial issuance of such Convertible Securities or upon the occurrence of
specified or contingent events directly orindirectly related to the business of the Company or the
market for the Common Stock or (ii) enters into any agreement whereby the Company or any
Subsidiary may sell securities at a future determined price (other than standard and customary
“preemptive” or “participation” rights). As used in the Transaction Documents (x) “ATM/EOL
Transaction” means any, direct orindirect, equity line of credit or “at-the-market” offering of any
securities by the Company or any of its Subsidiaries and (y) “Permitted Variable Rate
Transaction” means any bona fide ATM/EOL Transaction, pursuant to which the Company sells
Common Stock to a bona fide broker-dealer (with respect to either an “at-the market” offering or
an equity line of credit) or any other applicable investor (solely with respect to an equity line of
credit) (as applicable, each a “VRT Transaction Counterparty”); provided, that such VRT
Transaction Counterparty is named as an “underwriter” in any registration statement with respect
thereto.  Each Buyer shall be entitled to obtain injunctive relief against the Compeny and its
Subsidiaries to preclude any suchissuance, which remedy shall beinaddition to any right to collect
damages.

(0) Parficipation Right At any time on or prior to the second amniversary of the later
of (x) the Closing Date and (y) the date no Investor Notes remain outstanding, neither the Compeny
nor any of its Subsidiaries shall, directly or indirectly, issue, offer, sell, grant any option or right
to purchase, or otherwise dispose of (or announce any issuance, offer; sale, grant of any option or
right to purchase or other disposition of) any deht, any equity security or any equity-linked or
related secunity (including, without limitation, any “equity security” (as that termis defined under
Rule 405 promulgated under the 1933 Act), any Convertible Securities (as defined below), any
prefened stock or any purchase rights) (any such issuance, offer, sale, grant, disposition or
armouncement (whether occurting during the Restricted Period orat any time thereafter) is referred
to as a “Subsequent Placement”) umless the Company shall have first complied with this
Section 4(0). Notwithstanding the foregoing, this Section 4(o) shall not apply in respect of the
issuance of (i) shares of Common Stock or standard options to purchase Common Stock to
directors, officers or employees of the Compeny in their capacity as such pursuant to an Approved
Stock Plan (as defined below), provided that the exercise price of any such options is not lowered,
none of such options are amended to increase the number of shares issuable thereumder and none
of the terms or conditions of any such options are otherwise materially changed in any manner that
adversdly affects any of the Buyers; (ii) shares of Common Stock issued upon the conversion or
exercise of Convertible Securities (other than standard options to purchase Commmon Stock issued
pursuant to an A pproved Stock Plan that are covered by clause (i) above) issued prior to the date
hereof, provided that the conversion, exertise or other method of issuance (as the case may be) of
any such Convertible Security is made solely pursuant to the conversion, exercise or other method
of issuance (as the case may be) provisions of such Convertible Security that were in effect on the
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any such Convertible Securities (other than standard options to purchase Common Stock issued
pursuant to an Approved Stock Plan that are covered by clause (i) above) is not lowered, none of
such Convertible Securities (oﬂla‘ﬂlanslm:lalﬂoﬁimsmpmdmeComm Stock issued
pursuant to an Approved Stock Plan that are covered by clause (i) above) are amended to increase
the number of shares issuable thereunder and none of the terms or conditions of any such
Convertible Securities (other than standard options to purchase Cormmon Stock issued pursuant to
an Approved Stock Plan that are covered by clause (1) above) are otherwise matenially changed in
any manner that adversely affects any of the Buyers; (iii) the Conversion Shares (iv) any shares of
Common Stock issued or issuable in connection with bona fide vendor services and/or settlement
of bona fide litigation or other bona fide claims up to $5 million in the aggregate (“Permitted
Settlement Transactions”); provided that (x) the primary purpose of such issuance is not to raise
capital as reasonably determined, (y) the recipient of the securities in such issuance solely consists
of theactual vendor, claimant or plaintiff (as applicable, but not including any subsequent acquirer
of such claimwith a primary business of buying or selling securities), and (z) the number oramount
of securities issued to such Persons by the Company shall not be disproportionate to the reasonable
value of the services rendered to such vendor or the reasonable value of claim to such claimant or
plaintiff, as applicable, as reasonably determined, (v) the Wanant Shares, (vi) any shares of
Common Stock issued or issuable in connection with any bona fide strategic or commercial
alliances, acquisitions, mergers, licensing arangements, and strategic partnerships, provided, that
(x) the purchaser or acquirer or recipient of the securities in such issuance has a class of securities
that are traded on or quoted through an Eligible Market with a market capitalization of $1 hillion,

y) the purchaser or acquirer or recipient of the securities in such issuance solely consists of
either (A) the actual participants in such strategic or commercial alliance, strategic or commercial
licensing arrangement: or strategic or commertial partnership with a commercial agreement with
the Company for consideration equal to (orin excess of) $100,000, (B) the actual owners of such
assefs or securities aoquired in such acquisition or merger or (C) the stockholders, partners,
employees, consultants, officers, directors or members of the foregoing Persons, in each case,
which is, itself or through its subsidiaries, an operating company or an owner of an assef, ina
business synergistic with the business of the Company and shell ];mvidetotlECc;nmlyai]dilional
benefits in addition to the investment of funds, as applicable and (vii) shares of Common Stock
issued in any Permitted Variable Rate Transaction (each of the foregoing in clauses (i) through
(vii), collectively the “Excluded Securities”). “Approved Stock Plan” means any employee
benefit plan which has been approved by the board of directors of the Company prior to or
subsequent to the date hereof pursuant to which shares of Common Stock and standard options to
purchase Cormmon Stock may be issued to any employee, officer or director for services provided
to the Company in their capacity as such. “Convertible Securities” means any capital stock or
other security of the Company or any of its Subsidiaries that is at any time and under any
circunmstances directly or indirectly convertible info, exercisable or exchangeable for, or which
otherwise entitles the holder thereof to acquire, any capital stock or other security of the Company
(including, without limitation, Common Stock) or any of its Subsidiaries. The Conpany
acknowledges and agrees that the right set forth in this Section 4(0) is a right granted by the
Company, separately, to each Buyer. The Company acknowledges and agrees that the right set
forth in this Section 4(0) is a right granted by the Company, separately, to each Buyer.

(i)  Atlesstfive(5) Trading Days priorto any proposed orintended Subsequent
Placement, the Company shall deliver to each Buyera written notice (each such notice, a
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limitation, material, non-public information) other than: (A) if the proposed Offer Notice
(as defined below) constifutes or contains material, non-public information, a statement
asking whether the Investor is willing to accept material non-public information or (B) if
the proposed Offer Notice does not constitute or contain material, non-public information,
(x) a statement that the Company proposes or intends to effect a Subsequent. Placement,
(v) a statement that the statement in clause (x) above does not constitute material, non-
public information and (z) a statement informing such Buyerthat it is entitled to receive an
Offer Notice (as defined below) with respect to such Subsequent Placement upon its written
request.  Upon the written request of a Buyer within three (3) Trading Days after the
Company’s delivery to such Buyer of such Pre-Notice, and only upon a written request by
such Buyer, the Compeny shall promptly, but no later than one (1) Trading Day after such
request, deliver to such Buyer an irmevocable written notice (the “Offer Notice”) of any
proposed or intended issuance or sale or exchange (the “Offer”) of the securities being
offered (the “Offered Securities”) in a Subsequent Placement, which Offer Notice shall
(A) identify and describe the Offered Securities, (B) describe the price and other terms
upon which they are to be issued, sold or exchanged, and the mumber or amount of the
Offered Securities to be issued, sold or exchanged, (C) identify the Persons (if known) to
which orwith which the Offered Securities are to be offered, issued, sold or exchanged and
(D) offerto issue and sdll to or exchange with such Buyer in accordance with the tenms of
the Offer such Buyer's pro rata portion of 30% of the Offered Securities, provided that the
number of Offered Securities which such Buyer shall have the right to subscribe forunder
this Section 4(o) shall be (x) based on such Buyer's pro rata portion of the aggregate
original principal amount of the Notes purchased hereunder by all Buyers (the “Basic
Amount”), and (y) with respect to each Buyer that elects to purchase its Basic Amount,
any additional portion of the Offered Securities atiributable to the Basic Amounts of other
Buyers as such Buyer shall indicate it will purchase or acquire should the other Buyers
subscribe for less than their Basic Amounts (the “Undersubscription Amount”), which
process shall be repeated until each Buyer shall have an opportunity to subscribe for any
remaining Undersubscription Amount, but such process shall not extend past the tenth
(10™) Business Day following the Offer Notice (unless the Compeny delivers an additional
Offering Notice or amends or modifies the tenms or conditions of such Subsequent
Placement).

(1)  To accept an Offer, in whole orin part, such Buyer must deliver a written
notice to the Compeny prior to the end of the fifth (5") Business Day after such Buyer's
receipt of the Offer Notice (the “Offer Period”), setting forth the portion of such Buyer's
Basic Amount that such Buyer elects to purchase and, if such Buyer shall elect to purchase
all of its Basic Amount, the Undersubscription Amount, if any, that such Buyer elects to
purchase (in either case, the “Notice of Acoeptance”). If the Basic Amounts subscribed
for by all Buyers are less than the total of all of the Basic Amounts, then each Buyer who
has set forth an Undersubscription Amount in its Notice of Acceptance shall be entitled to
purchase, in addition to the Basic Amounts subscribed for; the Undersubscription Amount
it has subscribed for; provided, however, if the Undersubscription Amounts subscribed for
exceed the difference between the total of all the Basic Amounts and the Basic Amounts
subscribed for (the “Available Undersubscription Amount”), each Buyer who has
subscribed for any Undersubscription Amount shall be entitled to purchase only that
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bears to the total Basic Amounts of all Buyers that have subscribed for Undersubscription
Amounts, subject to rounding by the Company to the extent it deems reasonably necessary.
Notwithstanding the foregoing, if the Company desires to modify or amend the terms and
conditions of the Offer priorto the expiration of the Offer Period, the Company may deliver
to each Buyer a new Offer Notice and the Offer Period shall expire on the fifth (5%)
Business Day after such Buyer's receipt of such new Offer Notice.

(i)  The Company shall have five (5) Business Days from the expiration of the
Offer Period above (A) to offer; issue, sell or exchange all or any part of such Offered
Securities as to which a Notice of Aocceptance has not been given by a Buyer (the “Refused
Securities”) pursuant to a definitive agreement(s) (the “Subsequent Placement
Agreement”), but only to the offerees described in the Offer Notice (if so described
therein) and only upon terms and conditions (including, without limitation, unit prices and
interest rates) that are not more favorable to the acquiring Person or Persons or less
favorable to the Company than those set forth in the Offer Notice and (B) to publicly
announce (x) the execution of such Subsequent Placement Agreement, and (y) either ()
the consummation of the transactions contemplated by such Subsequent Placement
Agreement or (II) the termination of such Subsequent Placement Agreement, which shall
be filed with the SEC on a Cunrent Report on Form 8-K with such Subsequent. Placement
Agreement and any documents contemiplated therein filed as exhihits thereto.

(iv) In the event the Company shall propose to sell less than all the Refused
Securities (any such sale to be in the manner and on the terms specified in Section 4(o)(iii)
above), then each Buyer may, at its sole option and in its sole discretion, withdraw its
Notice of Acceptance or reduce the number or amount of the Offered Securities specified
in its Notice of Acceptance to an amount that shall be not less than the number or amount
of the Offered Securities that such Buyer elected to purchase pursuant to Section 4(0)(ii)
above nuiltiplied by a fraction, (i) the numerator of which shall be the number or amount
of Offered Securities the Company actually proposes to issue, sell or exchange (including
Offered Securities to beissued or sold to Buyers pursuant to this Section 4(0) prior to such
reduction) and (ii) the denominator of which shall be the original amount of the Offered
Securities. Inthe event that any Buyer so elects to reduce the number oramount of Offered
Securities spedified in its Notice of Acoeptance, the Company may not issue, sell or
exchange more than the reduced number or amount of the Offered Securities unless and
until such securities have again been offered to the Buyers in accordance with
Section 4(0)(i) above.

(v)  Upon the closing of the issuance, sale or exchange of all orless than all of
the Refused Seaurities, such Buyer shall acquire from the Company, and the Compeny
shall issue to such Buyer, the numberoramount of Offered Securities specified inits Notice
of Acceptance, as reduced pursuant to Section 4(0)(iv) above if such Buyer has so elected,
upon the terms and conditions specified in the Offer. The purchase by such Buyer of any
Offered Securities is subject in all cases to the preparation, execution and delivery by the
Company and such Buyer of a separate purchase agreement relating to such Offered
Securities reasonahly satisfactory in form and substance to such Buyer and its counsel.






(vi) Any Offered Securities not acquired by a Buyer or other Persons in
accordance with this Section 4(0) may not be issued, sold or exchanged until they are again
offered to such Buyer under the procedures specified in this Agreement.

(vii) The Company and each Buyer agree that if any Buyer elects to participate
in the Offer, (x) neither the Subsequent Placement Agreement with respect to such Offer
nor any other transaction documents related thereto (collectively, the *Subsequent
Placement Documents”) shall include any term or provision wherehy such Buyer shall be
required o agree to any restrictions on trading as to any securities of the Company or be
required o consent to any amendment to or temmination of, or grant arny waiver, release or
the like under or in connection with, any agreement previously entered into with the
Company orany instrument received from the Company, and (y) any registration rights set
forth in such Subsequent Placement Documents shall be similar in all material respects to
the registration rights contained in the Registration Rights Agreement.

(vili) Notwithstanding anything to the contrary in this Section 4(0) and unless
otherwise agreed to by such Buyer, the Company shall either confirm in writing to such
Buyer that the transaction with respect to the Subsequent Placement has been abandoned
orshall publicly disclose its intention to issue the Offered Securities, in either case, insuch
a marner such that such Buyer will not be in possession of any material, non-public
information, by the fifth (5™ Business Day following delivery of the Offer Notice. If by
such fifth (5%) Business Day, no public disclosure regarding a transaction with respect to
the Offered Securities has been made, and no notice regarding the abandonment of such
transaction has been received by such Buyer; such transaction shall be deemed to have been
abandoned and such Buyer shall not be in possession of any material, non-public
information with respect to the Company or any of its Subsidiaries. Should the Company
decide to pursue such transaction with respect to the Offered Securities, the Company shall
provide such Buyer with another Offer Notice and such Buyer will again have the right of
participation set forth in this Section 4(0). The Company shall not be permitted to deliver
more than one such Offer Notice to such Buyer in any sixty (60) day period, except as
expressly contemplated by the last sentence of Section 4(0)(ii).

(ix) Therestrictions contained in this Section 4(o) shall not apply in connection
with the issuance of any Excluded Securities. The Company shall not cirounwvent the
provisions of this Section 4(0) by providing terms or conditions to one Buyer that are not
provided to all.

(p  Subsequent Placements. Forso long as any Notes or Wanrants remain outstanding,
the Company shall not, in any manner, enterinto or affect any Subsequent Placement if the effect
of such Subsequent Placement is to cause the Company to be required to issue upon conversion of
any Notes or exercise of any Warrant any shares of Common Stock in excess of that number of
shares of Common Stock which the Company may issue upon conversion of the Notes and exertise
of the Warrants without breaching the Company’s obligations under the rules orregulations of the
Principal Market.

(@  Passive Foreign Investment Company. The Company shall conduct its business,
and shall cause its Subsidiaries to conduct their respective businesses, in such a manner as will







ensure that the Compeny will not be deemed to constitute a passive foreign investment conpeny
within the meaning of Section 1297 of the Code.

() Corporate Existence. So long as any Buyer beneficially owns any Notes or
Warrants, the Company shall not be perty to any Fundamental Transaction (as defined in the Notes)
unless the Company is in compliance with the applicable provisions goveming Fundamental
Transactions set forth in the Notes and the Warrants.

(s)  Conversion and Exercise Procecures. Each of the form of Exercise Notice (as
defined in the Warrants) included in the Warrants and the form of Corversion Notice (as defined
in the Notes) included in the Notes set forth the totality of the procedures required of the Buyers
in order to exertise the Warrants or convert the Notes. Except as provided in Section 5(d), no
additional legal opinion, other infonmation or instructions shall be required of the Buyers to
exercise their Warrants or convert their Notes. The Conpeny shall honorexercises of the Warrants
and conversions of the Notes and shall deliver the Conversion Shares and Warrant Shares in
accordance with the tenms, conditions and time periods set forth in the Notes and Wanrants.

()  Regulation M. The Company will not take any action prohibited by Regulation M
under the 1934 Act, in connection with the distribution of the Securities contemplated hereby.

(W  General Solicitation. None of the Company, any of its affiliates (as defined in Rule
501(h) under the 1933 Act) or any person acting on behalf of the Company or such affiliate will
solicit any offer to buy or offer or sell the Securities by means of any form of general solicitation
or general advertising within the meaning of Regulation D, including: (i) any advertisement,
article, notice or other commumication published in any newspaper, magazine or similar medium
or hroadcast over television or radio; and (ii) any seminar or meeting whose attendees have been
invited by any general solicitation or general advertising.

(v)  Integration. None of the Company, any of its affiliates (as defined in Rule 501(b)
under the 1933 Act), or any person acting on behalf of the Company or such affiliate will sell,
offer for sale, or solicit offers o buy or otherwise negotiate in respect of any security (as defined
inthe 1933 Act) which will be integrated with the sale of the Securities in a marner which would
require the registration of the Securities under the 1933 Act or require stockhol der approval under
the niles and regulations of the Principal Market and the Company will take all action that is
appropriate or necessary to assure that its offerings of other securities will not be integrated for
purposes of the 1933 Act or the rules and regulations of the Principal Market, with the issuance of
Secumities contenmplated herelyy.

(w)  Notice of Disqualification Events. The Company will notify the Buyers in writing,
puior to the Closing Date of (i) any Disqualification Event relating to any Issuer Covered Person
and (ii) any event that would, with the passage of time, become a Disqualification Event relating
to any Issuer Covered Person.

(x)  Stockholder Approval. The Company shall provide each stockholder entitled to
vote at an anmual or special meeting of stockholders of the Company (the “Stockholder
Meeting”), which shall be promptly called and held not later than December 31, 2020 (the
“Stockholder Meeting Deadline”), a proxy statement, in a form reasonably acceptable to the lead
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Buyer and Kelley Drye & Warren LLP, at the expense of the Compeny, with the Company
obligated to reimburse the expenses of Kelley Drye & Warren LLP incurred in commection
therewith in an amount not exceed $5,000, soliciting each such stockholder’s affimmative vote at
the Stockholder Meeting for approval of resolutions (*“Stockholder Resolutions™) providing for
the issuance of the Securities (as defined herein) in compliance with the rules and requlations of
the Principal Market (“Stockholder Approval”, and the date the Stockholder Approval is
obtained, the “Stockholder Approval Date”), and the Company shall use its reasonable best
efforts to solicit its stockholders’ approval of such resolutions and to cause the Board of Directors
of the Company to recommend to the stockholders that they approve such resolutions. The
Company shall be obligated to seek to obtain the Stockholder Approval by the Stockholder
Mesting Deadline. If, despite the Company’s reasonable best efforts the Stockholder Approval is
not obtained on or prior to the Stockholder Meeting Deadline, the Company shall cause an
additional Stockholder Meeting to be held on or prior to June 30, 2021. If, despite the Company’s
reasonable best efforts the Stockholder Approval is not obtained after such subsequent stockhol der
meetings, the Company shall cause an additional Stockholder Meeting to be held quarterly
thereafter until such Stockholder Approval is obtained.

(y)  Closing Documents. On or prior to fourteen (14) calendar days after the Closing
Date, the Company agrees to deliver, or cause to be delivered, to each Buyer and Kelley Drye &
Warren LLP a complete closing set of the executed Transaction Documents, Securities and any
other document required to be delivered to any party pursuant to Section 7 hereof or otherwise,

0. REGISTER; TRANSFER AGENT INSTRUCTIONS; LEGEND.

(@  Register. The Compeny shall maintain at its principal executive offices (or such
other office or agency of the Company as it may designate by notice to each holder of Securities),
a register for the Notes and the Warrants in which the Company shall record the name and address
of the Person in whose name the Notes and the Warrants have been issued (including the name
and address of each transferee), the principal amount of the Notes held by such Person, the mmber
of Conversion Sharesissuable pursuant to the terms of the Notes and the mumber of Warrant Shares
issuable upon exertise of the Warrants held by such Person. The Company shall keep the register
open and available at all times during business hours for inspection of any Buyer or its legal
Trepresentatives.

(b)  Transfer Agent Instructions. The Company shall issue imevocable instructions to
its transfer agent and any subsequent transfer agent (as applicable, the “Transfer Agent”) in a
form acceptable to each of the Buyers (the “Irrevocable Transfer Agent Instructions”) to issue
certificates or credit shares to the applicable balance accounts at The Depository Trust Company
(“DTC”), registered in the name of each Buyer or its respective nominee(s), for the Conversion
Shares and the Warrant Shares in such amounts as specified from time to time by each Buyer to
the Company upon conversion of the Notes or the exertise of the Warrants (as the case may be).
The Company represents and warrants that no instruction other than the Irevocable Transfer Agent
Instructions referred to in this Section 5(b), and stop transfer instructions to give effect to Section
2(q) hereof, will be given by the Company to its transfer agent with respect to the Securities, and
that the Securities shall otherwise be freely transferable on the books and records of the Company,
as applicable, to the extent provided in this Agreement and the other Transaction Documents. If a
Buyer effects a sale, assignment. or transfer of the Securities in accordance with Section 2(q), the







Company shall permit the transfer and shall promptly instruct its transfer agent to issue one or
more certificates or credit shares to the applicable balance accounts af DTC in such name and in
such denominations as specified by such Buyer to effect such sale, transfer or assignment. In the
event that such sale, assignment or transfer involves Conversion Shares or Warrant Shares sold,
assigned or transferred pursuant to an effective registration statement or in compliance with Rule
144, the transfer agent shall issue such shares to such Buyer, assignee or transferee (as the case
may be) without any restrictive legend in accordance with Section 5(d) below. The Compeny
acknowledges that a breach by it of its obligations hereunder will cause irreparable hamm to a
Buyer. Aoccordingly, the Company acknowledges that the remedy at law for a breach of its
obligations under this Section 5(b) will be inadequate and agrees, in the event of a breach or
threatened breach by the Company of the provisions of this Section 5(b), that a Buyer shall be
entitled, in addition to all other available remedies, to an order and/or injunction restraining any
breach and requining immediate issuance and transfer, without the necessity of showing economic
loss and without any bond or other security being required. The Company shall cause its counsel
to issue the legal opinion referred to in the Imevocable Transfer Agent Instructions to the
Company’s transfer agent on each Effective Date (as defined in the Registration Rights
Agreement). Any fees (with respect to the transfer agent, counsel to the Company or otherwise)
associated with the issuance of such opinion or the removal of any legends on any of the Securities
shall be bome hy the Company.

(c  Legends. EachBuyerunderstands that the Securities have been issued (or will be
issued in the case of the Conversion Shares and the Warrant Shares) pursuant to an exemption
from registration or qualification under the 1933 Act and applicable state securities laws, and
exoept as set forth below, the Securities shall bear any legend as required by the “blue sky” laws
of any state and a restrictive legend in substantially the following form (and a stop-transfer order
may be placed against transfer of such stock certificates):

[NEITHER THE ISSUANCE AND SALE OF THE SECURITIES
REPRESENTED BY THIS [NOTE][WARRANI] NOR THE SECURITIES
INTO WHICH THIS [NOTE[WARRANT] ARE [CONVERTIBLE]
[EXERCISABLE] HAVE BEEN][THE SECURITIES REPRESENTED BY THIS
CERTIFICATE HAVE NOT BEEN] REGISTERED UNDER THE SECURITIES
ACT OF 1933, AS AMENDED, OR APPLICABLE STATE SECURITIES
LAWS. THE SECURITIES MAY NOT BE OFFERED FOR SALE, SOLD,
TRANSFERRED OR ASSIGNED (I) IN THE ABSENCE OF (A) AN
EFFECTIVE REGISTRATION STATEMENT FOR THE SECURITIES UNDER
THE SECURITIES ACT OF 1933, AS AMENDED, OR (B) AN OPINION OF
COUNSEL TO THE HOLDER (IF REQUESTED BY THE COMPANY), INA
FORM REASONABLY ACCEPTABLE TO THE COMPANY, THAT
REGISTRATION IS NOT REQUIRED UNDER SAID ACT OR (II) UNLESS
SOLD OR ELIGIBLE TO BE SOLD PURSUANT TO RULE 144 OR RULE 144A
UNDER SAID ACT. NOTWITHSTANDING THE FOREGOING, THE
SECURITIES MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE
MARGIN ACCOUNT OR OTHER LOAN OR FINANCING ARRANGEMENT
SECURED BY THE SECURITIES.






(d  Removal of Legends. Certificates evidencing Securities shall not be required to
contain the legend set forth in Section 5(c) above or any other legend (i) while a registration
statement (including a Registration Statement) covering the resale of such Securities is effective
under the 1933 Act, (ii) following any sale of such Securities pursuant to Rule 144 (assuming the
transferoris not an affiliate of the Company), (iii) if such Securities are eligible to be sold, assigned
or transferred under Rule 144 (provided that a Buyer provides the Compeny with reasonable
assurances that such Securities are eligible for sale, assignment or transfer under Rule 144 which
shall notinclude an opinion of Buyer’s counsel), (iv) in connection with a sale, assignment or other
transfer (other than under Rule 144), provided that such Buyer provides the Company with an
opinion of counsel to such Buyer, in a generally acceptable form, to the effect that such sale,
assignment or transfer of the Securities may be made without registration under the applicable
requirements of the 1933 Act or (v) if such legend is not required under applicable requirements
of the 1933 Act (including, without limitation, controlling judicial interprefations and
pronouncements issued by the SEC). If a legend is not required pursuant to the foregoing, the
Company shall no later than two (2) Trading Days (or such earlier date as required pursuant to the
1934 Act or other applicable law, rule or regulation for the settlement of a trade initiated on the
date such Buyer delivers such legended certificate representing such Securities to the Company)
following the delivery by a Buyer to the Compeny or the transfer agent (with notice to the
Company) of a legended certificate representing such Securities (endorsed or with stock powers
attached, signatures guaranteed, and otherwise in form necessary to affect the reissuance and/or
transfer; if applicable), together with any other deliveries from such Buyer as may be required
above in this Section 5(d), as directed by such Buyer, either: (A) provided that the Compeny’s
transfer agent is participating in the DTC Fast Automated Securities Transfer Program and such
Seaurities are Conversion Shares or Warrant Shares, credit the aggregate number of shares of
Common Stock to which such Buyer shall be entitled to such Buyer's or its designee’s balance
acoount with DTC through its Deposit/Withdrawal at Custodian system or (B) if the Company’s
transfer agent is not participating in the DTC Fast Automated Securities Transfer Program, issue
and deliver (via reputable ovemight courier) to such Buyer, a certificate representing such
Seaurities that is free from all restrictive and other legends, registered in the name of such Buyer
or its designee (the date by which such credit is so required to be made to the balance account of
such Buyer's or such Buyer's designee with DTC or such certificate is required to be delivered to
such Buyer pursuant. to the foregoing is refenred to herein as the “Required Delivery Date”, and
the date such shares of Common Stock are actually delivered without restrictive legend to such
Buyer or such Buyer's designee with DTC, as applicable, the “Share Delivery Date”). The
Company shall be responsible for any transfer agent fees or DTC fees with respect to any issuance
of Securities orthe removal of any legends with respect to any Securities in accordance herewith,

(¢)  Failure to Timely Deliver; Buy-In. If the Company fails to fail, for any reason or
for no reason, to issue and deliver (or cause o be delivered) to a Buyer (or its designee) by the
Required Delivery Date, either (I) if the Transfer Agent is not participating in the DTC Fast
Automated Securities Transfer Program, a cettificate for the number of Conversion Shares or
Warrant Shares (as the case may be) to which such Buyeris entitled and register such Conversion
Shares or Warrant Shares (as the case may be) on the Compeany’s share register o, if the Transfer
Agent is participating in the DTC Fast Automated Securities Transfer Program, to credit the
balance account of such Buyer or such Buyer's designee with DTC forsuch number of Conversion
Shares or Warrant Shares (as the case may be) submitted for legend removal by such Buyer
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Conversion Shares or Warrant Shares (as the case may be) submitted for legend removal by such
Buyer pursuant to Section 5(d) above (the “Unavailable Shares”) is not available for the resale of
such Unavailable Shares and the Company fails to promptly, but in no event later than as required
pursuant to the Registration Rights Agreement (x) so notify such Buyer and (y) deliver the
Conversion Shares or Warrant Shares, as applicable, electronically without any restrictive legend
hy crediting such aggregate mumber of Conversion Shares or Warrant Shares (as the case may be)
subnitted for legend removal by such Buyer pursuant to Section 5(d) above to such Buyer's orits
designee’s balance account with DTC through its Deposit/Withdrawal At Custodian system (the
event described in the immediately foregoing clause (II) is hereinafter referred as a “Notice
Failure” and together with the event described in clause () above, a“Delivery Failure”), then, in
addition to all other remedies available to such Buyer; the Conpany shall pay in cash to such Buyer
on each day after the Share Delivery Date and during such Delivery Failure an amount equal to
2% of the product of (A) the sum of the number of shares of Common Stock not issued to such
Buyer on or prior to the Required Delivery Date and to which such Buyeris entitled, and (B) any
trading price of the Common Stock selected by such Buyerin writing asin effect at any time during
the period beginning on the date of the delivery by such Buyer to the Company of the applicable
Conversion Shares or Warrant Shares (as the case may be) and ending on the applicable Share
Delivery Date. In addition to the foregoing, if on or prior to the Required Delivery Date either (1)
if the Transfer Agent is not participating in the DTC Fast Automated Securities Transfer Program,
the Company shall fail o issue and deliver a cerfificate to a Buyer and register such shares of
Common Stock on the Company’s share register or, if the Transfer Agent is participating in the
DTC Fast Automated Securities Transfer Program, credit the balance account of such Buyer or
such Buyer's designee with DTC for the number of shares of Common Stock to which such Buyer
submitied for legend removal by such Buyer pursuant to Section 5(d) ahove (ii) below or (II) a
Notice Failure occurs, and if on orafter such Trading Day such Buyer purchases (in an open market
transaction or otherwise) shares of Common Stock to deliverin satisfaction of a sale by such Buyer
of shares of Common Stock submitted for legend removal by such Buyer pursuant to Section 5(d)
above that such Buyer is entitled to receive from the Company (a “Buy-In"), then the Company
shall, within two (2) Trading Days after such Buyer's request and in such Buyer’s discretion, either
(i) pay cash to such Buyer in an amount equal to such Buyer’s total purchase price (including
brokerage commissions and other out-of-pocket expenses, if any, for the shares of Common Stock
so purchased) (the “Buy-In Price’), at which point the Company’s ohligation to so deliver such
certificate or credit such Buyer's halance acoount shall terminate and such shares shall be
cancelled, or (i) prompily honor its obligation to so deliver to such Buyer a cetfificate or
certificates or credit the balance acoount of such Buyer or such Buyer's designee with DTC
representing such mumber of shares of Common Stock that would have been so delivered if the
Company timely complied with its obligations hereunder and pay cash to such Buyerin an amount
equal o the exoess (if any) of the Buy-In Price over the product of (A) such number of shares of
Conversion Shares or Warrant. Shares (as the case may be) that the Company was required to
deliver to such Buyer by the Required Delivery Date multiplied by (B) the lowest Closing Sale
Price (as defined in the Warrants) of the Common Stock on any Trading Day during the period
commencing on the date of the delivery by such Buyer to the Company of the applicable
Conversion Shares or Warrant Shares (as the case may he) and ending on the date of such delivery
and payment under this clause (ii). Nothing shall limit such Buyer's right to pursue any other
remedies available to it hereunder; at law or in equity, including, without limitation, a decree of
specific performance and/or injunctive relief with respect to the Company’s failure to timely
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deliver certificates representing shares of Common Stock (or to electronically deliver such shares
of Common Stock) as required pursuant to the terms hereof. Notwithstanding anything herein to
the contrary, with respect to any given Notice Failure and/or Delivery Failure, this Section 5(e)
shall not apply to the applicable Buyer the extent the Company has already paid such amounts in
full to such Buyer with respect to such Notice Failure and/or Delivery Failure, as applicable,
pursuant to the analogous sections of the Note or Warrant, as applicable, held by such Buyer.

()  FAST Compliance. While any Warrants remain outstanding, the Company shall
meaintain a transferagent that participates in the DTC Fast Automated Securities Transfer Program.

6.  CONDITIONS TO THE COMPANY'S OBLIGATIONTO SELL.

(@  Theobligation of the Company hereunder to issue and sell the Notes and the related
Warrants to each Buyer at the Closing is subject to the safisfaction, at or before the Closing Date,
of each of the following conditions, provided that these conditions are for the Company’s sole
benefit and may he waived by the Company at any time in its sole discretion by providing each
Buyerwith prior written notice thereof:

(i)  Such Buyer shall have duly executed and delivered to the Conpany an
Investor Collateral Certificate and, at the Company’s direction, executed and held as
Collateral (as defined in the Series B Note) an Investor Note in such original principal
amount as is set forth across from such Buyer's name in colunn (7) of the Schedule of

Buyers.

(i)  Such Buyershall have executed each of the other Transaction Documents
to which it is a party and delivered the same to the Company.

(ii))  Such Buyerand each other Buyer shall have delivered to the Company the
Purchase Price (less, in the case of any Buyer, the amounts withheld pursuant to
Section 4(g)) for the Note and the related Warrants being purchased by such Buyer at the
Closing by wire transfer of immediately available funds in accordance with the Flow of
Funds Letter.

(iv)  The representations and warranties of such Buyer shall be true and correct
in all material respects as of the daie when made and as of the Closing Date as though
onginally made at that time (except for representations and warranties that speak as of a
specific date, which shall be true and correct as of such specific date), and such Buyershall
have performed, satisfied and complied in all material respects with the covenants,
agreements and conditions required by this Agreement to be performed, satisfied or
complied with by such Buyer at or prior to the Closing Date.

7. CONDITIONSTO EACH BUYER’S OBLIGATIONTO PURCHASE.

(@  The obligation of each Buyer herender to purchase its Note and ifs related
Warrants at the Closing is subject to the satisfaction, at or before the Closing Date, of each of the
following conditions, provided that these conditions are for each Buyer's sole benefit and may be
waived by such Buyer at any time in its sole discretion by providing the Company with prior
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()  The Compeny shall have duly executed and delivered to such Buyer each
of the Transaction Documents to which it is a party and the Company shall have duly
executed and delivered to such Buyer (A) a Series A Note in such original principal amount
as is set forth across from such Buyer's name in column (3) of the Schedule of Buyers, (B)
a Series B Note in the aggregate onginal principal amount. as is set forth opposite such
Buyer's name in colummn (4) on the Schedule of Buyers and (C) a Wanants initially
exercisable for such aggregate mmber of Wanrant Shares as is set forth across from such
Buyer's name in columm (5) of the Schedule of Buyers, in each case, as being purchased

by such Buyer at the Closing pursuant to this Agreement.

(i)  SuchBuyershall have received the opinion of Winstead PC, the Company’s
counsel, dated as of the Closing Date, addressed to such Buyer and the Placement Agent
in the form acceptable to such Buyer.

(iii)  The Company shall have delivered to such Buyera copy of the Iimevocable
Transfer Agent Instructions, in the form acceptable to such Buyer, which instructions shall
have been delivered to and acknowledged in writing by the Company’s transfer agent.

(iv)  The Company shall have delivered to such Buyer a certificate evidencing
the formation and good standing of the Company in the Company’s jurisdiction of
formation issued by the Secretary of State of such jurisdiction of formation as of a date
within ten (10) days of the Closing Date.

(v)  The Company shall have delivered to such Buyer a certificate evidencing
the Company’s qualification as a foreign corporation and good standing issued by the
Secretary of State (or comperable office) of each jurisdiction in which the Compeany
conducts business and is required to so qualify, as of a date within ten (10) days of the
Closing Date.

(vi)  The Company shall have delivered to such Buyer a cettified copy of the
Certificate of Incorporation as certified by the Delaware Secretary of State within ten (10)
days of the Closing Date.

(vii) The Company shall have delivered to such Buyer a cettificate, in the form
acceptable to such Buyer, executed by the Secretary of the Company and dated as of the
Closing Date, as to (i) the resolutions consistent with Section 3(b) as adopted by the
Company’s board of directors in a form reasonably acceptable to such Buyer, (ii) the
Certificate of Incorporation of the Company and (iii) the Bylaws of the Company, each as
in effect at the Closing.

(viii) Each and every representation and warranty of the Company shall be true
and correct as of the date when made and as of the Closing Date as though originally made
at that time (exoept for representations and warranties that speak as of a specific date, which
shall be true and correct as of such spexific date) and the Company shall have performed,
satisfied and complied in all respects with the covenants, agreements and conditions
required to be performed, satisfied or complied with by the Company at or prior to the
Closing Date. Such Buyer shall have received a cettificate, duly executed by the Chief






Executive Officer of the Company, dated as of the Closing Date, to the foregoing effect
and as to such other matters as may be reasonably requested by such Buyer in the form

acceptable to such Buyer.

(ix) The Company shall have delivered to such Buyer a leiter from the
Company’s transfer agent certifying the mumber of shares of Common Stock outstanding
on the Closing Date immediately prior to the Closing.

(x)  The Common Stock (A) shall be designated for quotation or listed (as
applicable) on the Principal Market and (B) shall not have been suspended, as of the
Closing Date, by the SEC orthe Principal Market from trading on the Principal Market nor
shall suspension hy the SEC or the Principal Market have been threatened, as of the Closing
Date, either (I) in writing by the SEC or the Principal Market or (IT) by falling below the
minimum maintenance requirements of the Principal Market.

(xi) The Company shall have obtained all govemmental, requlatory or third
party consents and approvals, if any, necessary for the sale of the Securities, including
without limitation, those required by the Principal Market, if any, exoept as provided in
subparagraph (xiv) below.

(xii) No statute, nile, regulation, executive order, decree, nuling or injunction
shall have been enacted, entered, promulgated or endorsed by any court or Govemmental
Entity of competent jurisdiction that prohihits the consummation of any of the transactions
contemplated by the Transaction Documents.

(xiii) Since the date of execution of this Agreement, no event or series of events
shall have occurred that reasonably would have or result in a Material Adverse Effect.

(xiv) The Company shall have obtained any necessary approval of the Principal
Market to list or designate for quotation (as the case may be) the Conversion Shares and
the Warrant Shares.

(xv)  As of time of consummation of the Closing (without giving effect to the
transactions contemplated herehy), the market capitalization of the Company shall at least
be $40 million.

(xvi) Within two (2) Business Days priorto the Closing, the Company shall have
delivered or caused to be delivered to each Buyer certified copies of requests for copies of
information on Form UCC-11, listing all effective financing statements which name as
debtor the Company or any of its Subsidiaries and which are filed in such office or offices
as may be reasonably necessary, in the opinion of the Buyers, together with copies of such
financing statements and the results of searches for any tax Lien and judgment Lien filed
against such Person or its property, which results, except as otherwise agreed to in writing
by the Buyers, shall not show any such Liens (other than Permitted Liens);

(xvii) No Price Failure (as defined in the Notes) or Volume Failure (as defined in
the Notes) or Equity Conditions Failure (as defined in the Notes) shall exist as of the
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(xviii) Such Buyer shall have received a letter on the letterhead of the Compeny
(the “Flow of Funds Letter”) (x) duly executed by the Chief Executive Officer of the
Company, setting forth the wire amounts of each Buyer and the wire transfer instructions
of the Company and (y) directing each Buyer (or its designee) to maintain physical
possession of a duly executed Investor Note of such Buyer as Collateral (as defined in the
Series B Note) securing the Series B Note issued to such Buyer, in such original principel
amount as is set. forth across from such Buyer's name in colunm (7) of the Schedule of
Buyers, issued pursuant to the Note Purchase Agreement of such Buyer, both as payment
for, and as Collateral (as defined in such Buyer’s Series B Note) securing, such Buyer's
Series B Note to be issued and sold to such Buyer at the Closing.

(xix) The Company and each Subsidiary shall have delivered to such Buyer a
copy of its lien search results from the Company’s or such Subsidiary’s jurisdiction of
Incorporation.

(xx) The Company and its Subsidiaries shall have delivered to such Buyer such
other documents, instruments or certificates relating to the transactions contemplated by
this Agreement as such Buyer orits counsel may reasonably request.

8.  TERMINATION.

In the event that the Closing shall not have occurred with respect to a Buyer within five (5)
days of the date hereof, then such Buyer shall have the right to teminate its obligations under this
Agreement with respect to itself at any time on or after the close of business on such date without
liahility of such Buyer to any other party; provided, however, (i) the right to terminate this
Agreement underthis Section 8 shall not be available to such Buyerif the failure of the transactions
contemplated by this Agreement to have been consummated by such date is the result of such
Buyer's breach of this Agreement and (ii) the abandonment of the sale and purchase of the Notes
and the Warrants shall be applicable only to such Buyer providing such written notice, provided
further that no such termination shall affect any obligation of the Company under this Agreement
to reimburse such Buyer for the expenses described in Section 4(g) above. Nothing contained in
this Section 8 shall be deemed to release any party from any liahility for any breach by such party
of the terms and provisions of this Agreement or the other Transaction Documents or to impeir the
right of any party to compel specific performance by any other party of its obligations under this
Agreement or the other Transaction Documents.

9.  MISCELLANEOUS.

(@  GovemingLaw; Jursdiction; Jury Trial. All questions conceming the construction,
validity, enforcement and interpretation of this Agreement shall be govemed by the intemal laws
of the State of New Y ork, without giving effect to any choice of law or conlict of law provision
or nule (whether of the State of New York or any other jurisdictions) that would cause the
application of the laws of any jurisdictions other than the State of New Y ork. The Company hereby
immevocahly submits to the exclusive jurisdiction of the state and federal cowrts sitting in The City
of New York, Borough of Manhattan, for the adjudication of any dispute hereunder or in
comnection herewith or under any of the other Transaction Documents or with any transaction
contemplated hereby or thereby, and hereby imevocably waives, and agrees not to assert in any







suit, action or proceeding, any claim that it is not personally subject to the jurisdiction of any such
court, that such suit, action or proceeding is brought in an inconvenient forum or that the vernue of
such suit, action or proceeding is improper. Each party hereby inevocably waives personal service
of process and consents to process being served in any such suit, action or proceeding by mailing
a copy thereof to such party at the address for such notices to it under this Agreement and agrees
that such service shall constitute good and sufficient service of process and notice thereof. Nothing
contained herein shall be deemed to limit in any way any night to serve process in any manner
permitted by law. Nothing contained herein shall be deemed or operate to preclude any Buyer
from bringing suit or taking other legal action against the Company in any other jurisdiction to
collect on the Compeny’s obligations to such Buyer or to enforce a judgment or other court ruling
in favor of such Buyer. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT
IT MAY HAVE TO, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE
ADJUDICATION OF ANY DISPUTE HEREUNDER OR UNDER ANY OTHER
TRANSACTION DOCUMENT OR IN CONNECTION WITH OR ARISING OUT OF
THIS AGREEMENT, ANY OTHER TRANSACTION DOCUMENI OR ANY
TRANSACTION CONTEMPLATED HEREBY OR THEREBY .

(b)  Counterparts. This Agreement may be executed in two or more identical
counterparts, all of which shall be considered one and the same agreement and shall become
effective when counterparts have been signed by each party and delivered to the other party. In
the event that any signature is delivered by facsimile transmission or by an e-mail which contains
a portable document format (.pdf) file of an executed signature page, such signature page shall
create a valid and binding obligation of the party executing (or on whose behalf such signature is
executed) with the same force and effect as if such signafure page were an original thereof.

(c)  Headings; Gender. The headings of this Agreement are for convenience of
reference and shall not form part of, or affect the interpretation of, this Agreement. Unless the
context clearly indicates otherwise, each pronoun herein shall be deemed to include the masculine,
feminine, neuter, singular and plural forms thereof. The tems “including,” “includes,” “include”
and words of like import shall be construed broadly as if followed by the words “without
limitation.” The terms “herein,” “hereunder;,” “hereof” and words of like import referto this entire
Agreement instead of just the provision in which they are found.

(d)  Severahility; Maxinum Payment Amounts. If any provision of this Agreement is
prohihited by law or otherwise determined to be invalid or unenforoeable by a court of competent
jurisdiction, the provision that would otherwise be prohibited, invalid or unenforceable shall be
deemed amended to apply to the hroadest extent that it would be valid and enforceable, and the
invalidity or menforoeahility of such provision shall not affect the validity of the remaining
provisions of this Agreement so long as this Agreement as so modified confinues to express,
without material change, the original intenfions of the parties as to the subject matter hereof and
the prohibited nature, invalidity or unenforceahility of the provision(s) in question does not
substantially impair the respective expectations or reciprocal obligations of the parties or the
practical realization of the benefits that would otherwise be conferred upon the parties. The parties
will endeavor in good faith negotiations to replace the prohibited, invalid or unenforceable
provision(s) with a valid provision(s), the effect of which comes as close as possible to that of the
prohibited, invalid or unenforceable provision(s). Notwithstanding anything to the contrary
contained in this Acreement or anv other Transaction Document (and without imnlication that the







following is required or applicable), it is the intention of the parties that in no event shall amounts
and value paid by the Company and/or any of its Subsidiaries (as the case may be), or payable to
orreceived by any of the Buyers, under the Transaction Documents (including without limitation,
any amounts that would be characterized as “interest” under applicable law) exceed amounts
permitted under any applicable law. Accordingly, if any obligation to pay, payment made to any
Buyer, or collection by any Buyer pursuant the Transaction Documents is finally judicially
determined to be contrary to any such applicable law, such obligation to pay, payment or collection
shall be deemed to have been made by mutual mistake of such Buyer, the Company and its
Subsidiaries and such amount shall be deemed to have been adjusted with retroactive effect to the
maximum amount or rate of interest, as the case may be, as would not be so prohihited by the
applicable law. Such adjustment shall be effected, to the extent necessary, by reducing or
refunding, at the option of such Buyer, the amount of interest or any other amounts which would
constitute unlawful amounts required to be paid or actually paid to such Buyer under the
Transaction Documents. For greater certainty, to the extent that any interest, charges, fees,
expenses or other amounts required to be paid to or received by such Buyer under any of the
Transaction Documents or related thereto are held to be within the meaning of “interest” oranother
applicable term to otherwise be violative of applicable law, such amounts shall be pro-rated over
the period of time to which they relate.

(¢ Entire Agreement; Amendments. This Agreement, the other Transaction
Documents and the schedules and exhibits atfached hereto and thereto and the instnments
referenced herein and therein supersede all other prior oral or written agreements between the
Buyers, the Company, its Subsidiaries, theiraffiliates and Persons acting on their behalf, including,
without limitation, any transactions by any Buyerwith respect to Cormmon Stock orthe Securities,
and the other matters contained herein and therein, and this Agreement, the other Transaction
Documents, the schedules and exhibits attached hereto and thereto and the instruments referenced
herein and therein contain the entire understanding of the parties solely with respect to the matters
covered herein and therein; provided, however, nothing contained in this Agreement or any other
Transaction Document shall (or shall be deemed to) (i) have any effect on any agreements any
Buyer has entered into with, orany instruments any Buyer has received from, the Company or any
of its Subsidiaries priorto the date hereof with respect to any prior investment made by such Buyer
in the Company or (ii) waive, alter, modify or amend in any respect any obligations of the
Company or any of its Subsidiaries, or any rights of or benefits to any Buyer or any other Person,
in any agreement entered into prior to the date hereof between or among the Company and/or any
of its Subsidiaries and any Buyer, orany instruments any Buyer received from the Compeny and/or
any of its Subsidiaries prior to the date hereof, and all such agreements and instnuments shall
continue in full foroe and effect. Except as specifically set forth herein or therein, neither the
Company norany Buyermakes any representation, warranty, covenant or undertaking with respect
to such matters. For clarification purposes, the Recitals are part of this Agreement. No provision
of this Agreement may be amended other than by an instrument in wiiting signed by the Company
and the Required Holders (as defined below), and any amendment to any provision of this
Agreement made in conformity with the provisions of this Section 9(e) shall be hinding on all
Buyers and holders of Securities, as applicable; provided that no such amendment shall be effective
to the extent that it (A) applies to less than all of the holders of the Securities then outstanding or
(B) imposes any obligation or liahility on any Buyer without such Buyer's prior written consent
(which may be granted or withheld in such Buyer's sole discretion). No waiver shall be effective
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that the Required Holders may waive any provision of this Agreement, and any waiver of any
provision of this Agreement made in conformity with the provisions of this Section 9(e) shall be
binding on all Buyers and holders of Securities, as applicable, provided that no such waiver shall
be effective to the extent that it (1) applies to less than all of the holders of the Securities then
outstanding (unless a party gives awaiveras toitself only) or(2) imposes any obligation or liahility
on any Buyer without such Buyer's prior written consent (which may be granted or withheld in
such Buyer's sole discretion). No consideration (other than reimbursement of legal fees) shall be
offered or paid to any Person to amend or consent to a waiver or modification of any provision of
any of the Transaction Documents unless the same consideration also is offered to all of the parties
to the Transaction Documents, all holders of the Notes or all holders of the Wanrants (as the case
may be). From the date hereof and while any Notes or Warrants are outstanding, the Compeny
shall not be permitted to receive any consideration froma Buyer or a holder of Notes or Wanrants
that is not otherwise contemplated by the Transaction Documents in orderto, directly orindirectly,
incuce the Company or any Subsidiary (i) to treat such Buyer or holder of Notes or Wanants ina
manner that is more favorable than to other similarly situated Buyers or holders of Notes or
Warrants, as applicable, or (ii) to treat any Buyer(s) or holdex(s) of Notes or Warrants in a manner
that is less favorable than the Buyer or holder of Notes or Wamrants that is paying such
consideration; provided, however, that the determination of whethera Buyer has been treated more
or less favorably than another Buyer shall disregard any securities of the Company purchased or
sold by any Buyer. The Company has not, directly or indirectly, made any agreements with any
Buyers relating to the tenms or conditions of the transactions contemplated by the Transaction
Documents except as set forth in the Transaction Documents. Without limiting the foregoing, the
Company confirms that, except as set forth in this Agreement, no Buyer has made any commitment
or promise or has any other obligation to provide any financing to the Company, any Subsidiary
orotherwise. Asamaterial inducement for each Buyerto enterinto this Agreement, the Company
expressly acknowledges and agrees that (x) no due diligence or other investigation or inquiry
conducted by a Buyer, any of its advisors or any of its representatives shall affect such Buyer's
right to rely on, or shall modify or qualify in any manner or be an exception to any of, the
Company’s representations and warranties contained in this Agreement or any other Transaction
Document and (y) unless a provision of this Agreement or any other Transaction Document is
expressly preceded by the phrase “except as disclosed in the SEC Documents,” nothing contained
inany of the SEC Documents shall affect such Buyer's right to rely on, orshall modify or qualify
in any manner or be an exception to any of, the Company’s representations and warranties
contained in this Agreement orany other Transaction Document. “Required Holders” means (1)
priorto the Closing Date, each Buyer entitled to purchase Notes at the Closing and (II) on or after
the Closing Date, (x) Alto Opportunity Master Fund, SPC - Segregated Master Portfolio B
(“Alt0”), so long as Alto holds any of the Notes, Warrants or Registrable Securities (or any
Convertible Securities issued in exchange for any of the foregoing), or (y) otherwise, (A) holders
of amajority in aggregate principal amount of the Notes as of such time (excluding any Notes held
by the Company orany of its Subsidiaries as of such time) issued orissuable hereunder or pursuant
to the Notes or the Warrants or (B) the Buyers, with respect to any waiver or amendment of Section
4(0) after such time as Alto doesn’t hold any of the Notes or Warrants.

(f)  Notices. Any notices, consents, waivers or other commumnications required or
permitted to be given under the tens of this Agreement must be in writing and will be deemed to
have been delivered: (i) upon receipt, when delivered personally; (ii) upon receipt, when sent by
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kept on file by the sending perty) or electronic mail (provided that such sent email is kept on file
(whether electronically or otherwise) by the sending party and the sending party does not receive
an automatically generated message from the recipient’s email server that such e-mail could not
be delivered to such recipient); or (iii) one (1) Business Day after deposit with an ovemight courier
service with next day delivery specified, in each case, properly addressed to the party to receive
the same. The addresses, facsimile mmbers and e-mail addresses for such conmumications shall
be:

If to the Company:

Phunware, Inc.

7800 Shoal Creck Blvd, Suite 230-S
Austin, Texas 78757

Telephone: (512) 693-4199
Facsimile: () -
Attention: Chief Executive Officer
E-Mail: aknitowski@phunware.com

with a copy (for informational purposes only) to:

Winstead PC

401 Congress Avenue Suite 2100
Austin, Texas 78701

Telephone: (512) 370-2804
Facsimile: (512) 370-2850
Attention: Alex R. Allemann, Esq.
E-mail: aallemann@winstead.com

If to the Transfer Agent:

Continental Stock Transfer & Trust Cormpeny

1 State Street, Floor 30

New Y ork, New Y ork 110004

Telephone: (212) 845-329

Facsimile: () -

Attention: Michael Mullings and George Dalton
E-Mall: mmullings@continentalstock.com and
gdalton@continentalstock.com

If to a Buyer, to its address, e-mail address and facsimile mmber set forth on the Schedule of
Buyers, with copies to such Buyer's representatives as set forth on the Schedule of Buyers,
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with a copy (for informational purposes orly) to:

Kelley Drye & Wamren LLP

101 Park Avenue

New York, NY 10178

Telephone: (212) 808-7540
Facsimile: (212) 808-7897

Attention: Michael A. Adelstein, Esq.
E-mail: maddlstein@kelleydrye.com

or to such other address, e-mail address and/or facsimile number and/or to the attention of such
other Person as the recipient party has specified by written notice given to each other party five
(5) days prior to the effectiveness of such change, provided that Kelley Drye & Warren LLP shall
only be provided copies of notices sent to the lead Buyer. Written confinmation of receipt (A)
given by the recipient of such notice, consent, waiver or other commumication, (B) mechanically
or electronically generated by the sender’s facsimile machine or e-mail containing the time, date,
recipient facsimile number and, with respect to each facsimile transmission, an image of the first
page of such transmission or (C) provided by an ovemight courier service shall be rebuttable
evidence of personal service, receipt by facsimile or receipt from an ovemight courier service in
accordance with clause (i), (ii) or (iii) above, respectively.

(g  Successors and Assigns. This Agreement shall be hinding upon and inure to the
benefit of the parties and their respective sucoessors and assigns, indluding any purchasers of any
of the Notes and Warmrants. The Company shall not assign this Agreement or any rights or
obligations hereunder without the prior wiitten consent of the Required Holders, including,
without limitation, by way of a Fundamental Transaction (as defined in the Warrants) (unless the
Company is in compliance with the applicable provisions goveming Fundamental Transactions set
forth in the Warrants) or a Fimdamental Transaction (as defined in the Notes) (umless the Company
is in compliance with the applicable provisions goveming Fundamental Transactions set forth in
the Notes). A Buyer may assign some or all of its rights hereunderin connection with any transfer
of any of its Securities without the consent of the Conmpany, in which event such assignee shall be
deemed to be a Buyer hereunder with respect to such assigned rights.

(h)  No Third Party Beneficiaries. This Agreement is intended for the benefit of the
parties hereto and their respective permitted successors and assigns, and is not for the benefit of,
normay any provision hereof be enforced by, any other Person, otherthan the Indenmitees referred
to in Section Yk). Notwithstanding the foregoing, the Placement Agent shall be an intended third
party beneficiary of (i) the Company’s representations and warranties set forth in Section 3 hereof
and (ii) each Buyer’s representations, warranties and agreements set forth in Section 2 hereof.

()  Swvival. The representations, warranties, agreements and covenants shall survive
the Closing. Each Buyer shall be responsible only for its own representations, warranties,
agreements and covenants hereunder.

()  Further Assurances. Each party shall do and perform, or cause to be done and
performed, all such furtheracts and things, and shall execute and deliver all such other agreements,
certificates, instruments and documents, as any other party may reasonably request in order to







carry out the intent and accomplish the purposes of this Agreement and the consummation of the
transactions conternplated hereby.

(k) Indemmification. In consideration of each Buyer's execution and delivery of the
Transaction Documents and acquiring the Securities thereunder and in addition to all of the
Company’s other obligations under the Transaction Documents, the Company shall defend,
protect, indenmify and hold harmless each Buyer and each holder of any Securities and all of their
stockholders, partners, members, officers, directors, employees and direct orindirect investors and
any of the foregoing Persons’ agents or other representatives (including, without limitation, those
refained in connection with the transactions contemplated by this Agreement) (collectively, the
“Indemnitees”) from and against any and all actions, causes of action, suits, claims, losses, costs,
penalties, fees, liahilities and damages, and expenses in connection therewith (inespective of
whether any such Indemmitee is a party to the action for which indemmification hereunder is
sought), and induding reasonable attomeys’ fees and disbursements (the “Indemnified
Liabilities™), incurred by any Indenmitee as a result of, or arising out of, or relating to (i) any
nisrepresentation or breach of any representation or warranty made by the Company or any
Subsidiary in any of the Transaction Documents, (ii) any breach of any covenant, agreement or
ohligation of the Company or any Subsidiary contained in any of the Transaction Documents or
(iii) any cause of action, suit, proceeding or claim brought or made against such Indemmnitee by a
third party (including for these purposes a derivative action brought on behalf of the Company or
any Subsidiary) orwhich otherwise involves such Indenmitee that arises out of orresults from (A)
the execution, delivery, performance or enforcement of any of the Transaction Documents, (B)
any transaction financed or to be financed in whole or in part, directly or indirectly, with the
proceeds of the issuance of the Secwities, (C) any disclosure properly made by such Buyer
pursuant to Section 4(i), or (D) the status of such Buyer or holder of the Secunities either as an
investor in the Company pursuant to the transactions contemplated by the Transaction Documents
oras a party to this Agreement (including, without limitation, as a party in interest or otherwise in
any action or proceeding for injunctive or other equitable relief). To the extent that the foregoing
undertaking by the Compeny may be unenforoeable for any reason, the Company shall make the
meximum confribution to the payment and satisfaction of each of the Indenmified Liahilities which
is permissible under applicable law. Except as otherwise set forth herein, the mechanics and
procedures with respect to the rights and obligations under this Section 9(k) shall be the same as
those set forth in Section 6 of the Registration Rights Agreement.

(1)  Construction. The language used in this Agreement will be deemed to be the
language chosen by the parties to express their mutual intent, and no rules of strict construction
will be applied against any party. No specific representation or warranty shall limit the generality
or applicahility of a more general representation or warranty. Each and every reference to share
prices, shares of Common Stock and any other numbers in this Agreement that relate to the
Common Stock shall be automatically adjusted for any stock splits, stock dividends, stock
combinations, recapitalizations orother similar transactions that occurwith respect to the Common
Stock after the date of this Agreement. Notwithstanding anything in this Agreement to the
contrary, for the avoidance of doubt, nothing contained herein shall constitute a representation or
warranty against, ora prohihition of, any actions with respect to the bormowing of, amangement to
horrow, identification of the availahility of, and/or securing of, securities of the Company in order
for such Buyer (or its broker or other financial representative) to effect short sales or similar
traneactinng in the fithm
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(m) Remedies. Each Buyerand in the event of assignment by Buyer of its rights and
obligations hereunder, each holder of Securities, shall have all rights and remedies set forth in the
Transaction Documents and all nights and remedies which such holders have been granted at any
time under any other agreement or contract and all of the rights which such holders have under
any law. Any Person having any nghts under any provision of this Agreement shall be entitled to
enforoe such rights specifically (without posting a bond or other secunity), to recover damages hy
reason of any breach of any provision of this Agreement and to exercise all other rights granted by
law. Ruthermore, the Company recognizes that in the event that it or any Subsidiary fails to
perform, observe, ordischargeany orall of its orsuch Subsidiary’s (as the case may be) obligations
under the Transaction Documents, any remedy at law would inadecuate relief to the Buyers. The
Company therefore agrees that the Buyers shall be entitled to specific performance and/or
temporary, preliminary and permanent injunctive or other equitable relief from any court of
competent jurisdiction in any such case without the necessity of proving actual damages and
without posting a bond or other security. The remedies provided in this Agreement and the other
Transaction Documents shall be cumulative and in addition to all other remedies available under
this Agreement and the other Transaction Documents, at law or in equity (induding a decree of
specific performance and/or other injunctive relief).

(n)  Withdrawal Right. Notwithstanding anything to the conirary confained in (and
without limiting any similar provisions of) the Transaction Documents, whenever any Buyer
exercises aright, election, demand or option under a Transaction Document and the Company or
any Subsidiary does not timely performits related obligations within the periods therein provided,
then such Buyer may rescind or withdraw, in its sole discretion from time to time upon written
notice to the Company or such Subsidiary (as the case may be), any relevant notice, demand or
election in whole orin part without prejudice to its future actions and rights.

(0)  Payment Set Aside; Cunrency. To the extent that the Company makes a payment
or payments to any Buyer hereunder or pursuant to any of the other Transaction Documents or any
of the Buyers enforce or exercise their rights hereunder or thereunder, and such payment or
payments or the proceeds of such enforcement or exercise or any part thereof are subsequently
invalidated, declared to be fraudulent or preferential, set aside, recovered from, disgorged by or
are required to be refunded, repaid or otherwise restored to the Company, a trustee, receiver orany
other Person under any law (including, without limitation, any bankrupicy law, foreign, state or
federal law, common law or equitable cause of action), then to the extent of any such restoration
the obligation or part thereof originally intended to be satisfied shall be revived and continued in
full forve and effect as if such payment had not heen made or such enforcement or setoff had not
occurred.  Unless otherwise expressly indicated, all dollar amounts referred to in this Agreement
and the other Transaction Documents are in United States Dollars (+*U.S. Dollars”), and all
amounts owing under this Agreement and all other Transaction Documents shall be paid in U.S.
Dollars, All amounts denominated in other currencies (if any) shall be converted into the U.S.
Dollar equivalent amount in accordance with the Exchange Rate on the date of calculation
“Exchange Rate” means, in relation to any amount of currency to be converted into U.S. Dollars
pursuant to this Agreement, the U.S. Dollar exchange rate as published in the Wall Street Journal
on the relevant date of calculation.

(P  Judgment Currency.







(i)  If forthe purpose of obtaining or enforcing judgment against the Compeny
in connection with this Agreement or any other Transaction Document in any court in any
jurisdiction it becomes necessary to convert into any other currency (such other currency
being hereinafterin this Section 9(p) referred to as the “J udgment Currency”) an amount
due in US Dollars under this Agreement, the conversion shall be made at the Exchange
Rate prevailing on the Trading Day immediately preceding:

(1)  thedateactual payment of the amount due, in the case of any
proceeding in the courts of New Y ork or in the courts of any other jurisdiction that
will give effect to such conversion being made on such date: or

(2)  the date on which the foreign court determines, in the case
of any proceeding in the courts of any other jurisdiction (the date as of which such
conversion is made pursuant to this Section 9(p)(i)(2) being hereinafter referred to
as the “Judgment Conversion Date”).

(i)  If in the case of any proceeding in the court of any jurisdiction referred to
in Section Yp)(i)(2) above, there is a change in the Exchange Rate prevailing between the
Judgment Conversion Date and the date of actual payment of the amount due, the
applicable party shall pay such adjusted amount as may be necessary to ensure that the
amount peid in the Judgment Currency, when converted at the Exchange Rate prevailing
on the date of payment, will produce the amount of US Dollars which could have been
purchased with the amount of Judgment Currency stipulated in the judgment or judicial
order at the Exchange Rate prevailing on the Judgment Conversion Date.

(i)  Any amount due from the Company under this provision shall be due as a
separate debt and shall not be affected by judgment being obtained for any other amounts
due under or in respect of this Agreement or any other Transaction Document.

(@  Independent Nahure of Buyers' Ohligations and Rights. The ohligations of each
Buyer under the Transaction Documents are several and not joint with the obligations of any other
Buyer;, and no Buyer shall be responsible in any way for the performence of the obligations of any
other Buyer under any Transaction Document.  Nothing contained herein or in any other
Transaction Document, and no action taken by any Buyer pursuant hereto or thereto, shall be
deemed to constitute the Buyers as, and the Company acknowledges that the Buyers do not so
constitute, a partnership, an association, a joint veniure or any other kind of group or entity, or
create a presumption that the Buyers are in any way acting in concert or as a group or entity, and
the Company shall not assert any such claim with respect to such ohligations or the transactions
contemplated by the Transaction Documents or any matters, and the Company acknowledges that
the Buyers are not acting in concert or as a group, and the Compary shall not assert any such claim,
with respect to such obligations or the transactions contemplated by the Transaction Documents.
The decision of each Buyer to purchase Securities pursuant to the Transaction Documents has been
made by such Buyer independently of any other Buyer. Each Buyer acknowledges that no other
Buyer has acted as agent for such Buyer in connection with such Buyer making its investment
hereunder and that no other Buyer will be acting as agent of such Buyer in connection with
monitoring such Buyer's investment in the Securities or enforcing its ights under the Transaction
Documents. The Company and each Buyer confinns that each Buyer has independently







participated with the Compeany and its Subsidiaries in the negotiation of the transaction
contemplated hereby with the advice of its own counsel and advisors. Each Buyer shall be enfitled
to independently protect and enforce its rights, including, without limitation, the rights arising out
of this Agreement orout of any other Transaction Documents, and it shall not be necessary forany
other Buyer to be joined as an additional party in any proceeding for such purpose. The use of a
single agreement to effectuate the purchase and sale of the Securities contemplated hereby was
solely in the confrol of the Company, not the action or decision of any Buyer, and was done solely
for the convenience of the Company and its Subsidiaries and not because it was required or
requested to do so by any Buyer. 1t is expressly understood and agreed that each provision
contained in this Agreement and in each other Transaction Document is between the Company,
each Subsidiary and a Buyer; solely, and not between the Company, its Subsidiaries and the Buyers
collectively and not between and among the Buyers.

[signafure pages follow]






IN WITNESS WHEREOF, each Buyer and the Conpeny have caused their respective
signafure page to this Agreement to be duly executed as of the date first written above.

COMPANY:

PHUNWARE, INC.

By:

Name;
Title:






IN WITNESS WHEREOF, each Buyer and the Conpeny have caused their respective
signafure page to this Agreement to be duly executed as of the date first written above.

BUYER:

ALTO OPPORTUNITY MASTER FUND, SPC -
SEGREGATED MASTER PORTFOLIO B

Tide.






SCHEDULE OF BUYERS

(1) 2 3 (@ (5 (6 W] 8 8]
Original | Original Original
Principal | Prindpal | Aggregate Aggregate | Principal
Amount of | Amount of | Number of Cash | Amount of Leral Representafive’s
Address and Facsimile SeriesA | SeriesB | Warrant | Purchase | Wire Tnvestor Address and Facsimile
Buyer Number Notes Notes Shares Price | Amount Notes Number
Alto /o Ayrton Capital LLC $4.320,000 | $17,280,000) 2,160,000 |$20,000,000/ $4.000,000 $16,000,000 Keley Drye & Wanen LLP
Opportunity 222 Broadway, 19th Hoor 101 Park Avenue
Master Fund, New York, NY 10038 New York, NY 10178
SPC - Attention Wagas Khatri Telephone: (212) 808 7540
Segreated Marian Freidin Facsimile: (212) 806-7897
Master Partfalio | E-meil: whk@ayrtonlle.com Attention: Michadl A.
B Adelstein, Fsq.

miteidin@ayrtonllc.com







Schedule 3(a)
Subsidiaries

PhunCoin, Inc.

Phunware OpCo, Inc.

Rain Acquisition Sub, Inc.

Rain Aoquisition, LLC

Phun Token International

30 Second Software, Inc.

Taurus Merger Company, LLC
GoTV Networks, Inc.

Simplikate Systems LLC

GoTV Studios, LLC

SendDroid, LLC

Chengdu Dighy Technology Co., Ltd.
Phunware Holdings CV

Rain- USLLC

Odyssey Mobile Marketing Limited
Odyssey Mobile Asia Pte. Lidl
Phunware NL Cooperatief UA.
Phunware Europe BV






Schedule 3(g)

Phunware shall pay to Canaccord Genuity in cash by wire transfer of immediately available funds,
upon, and subject to, the closing of a Private Placement, a closing fee equal to 3.0% of the Gross
Proceeds. For purposes hereof, the term “Gross Proceeds™ shall mean the aggregate investment
proceeds received by Client from any Investor or Investors other than Excluded Persons at such
closing of the Private Placement.






A)
Phunware, Inc.

Summary Cap Table
As of June 30, 2020

Schedule 3(r)(ii)

Shares
Common Stock (Issued and Qutstanding) 43,565,051
Employee Incentive Plans: Outstanding Available for lssuance
2008 Flan 1,252,681 1,252,681
2018 Flan 2,646,242 221,388 1,867,630
2018 ESPP 272,941 272,941
Warrants: Exercise Price Per Warrant
Public - PHUNW S 1150 1,761,291
Sponsor 5 11.50 1,658,381
Phunware - Series D-1 5 5.53 14,866
Phunware - Series F 5 9.22 377,022
Unit Purchase Option Warrants - 11.50 24,172
Principal Balance  Conversion price
Convertible Notes @ 6/30/2020 @ 6/30/2020
2020 March Senior convertible note s 1,714,285 § 3.00 571,429 -->These notes will be paid off at closing
2019 Convertible note 5 250,000 S 11.50 21,740 -->Company holds option to prepay at any time
B)
Name Title Common Stock | Stock Options| Restricted Total
(right to buy) | Stock Units

Alan Knitowski CEQ/President/Director 919,297 233,886 | 387,166 | 1,540,349
Luan Dang CT0 980,988 90,158 | 180,916 | 1,252,062
Matt Aune CFO 101,903 165,240 218,416 485,559
Randall Crowder COO/Director 114,532 229,500 424,666 768,698
Keith Cowan Director 94,630 28,049 122,679
Eric Manlunas Director 1,288,826 56,099 | 1,344,925
Lori Tauber Marcus  |Director 93,338 28,049 | 121,387
Blythe Masters Chairperson 77,493 62,761 | 140,254
Kathy Tan Mayor Director 89,472 28,049 117,521
George Syllantavos  |Director 1,452,226 28,049 | 1,480,275

5,212,705 718,784 | 1,442,220 | 7,373,709







Schedule 3(s)

The Company’s Indebtedness as of June 30, 2020 consisted of the following:

Leases

March 2020 Senior Convertible Note attributable to Alto Opportunity Master Fund B with
aprincipal balance of $1,714,286;

2019 convertible notes with a principal amount of $250,000 to one individual holder;
Five-year unsecured promissory notes that do not begin maturing until 2024 with a
principal amount of $905,000;

Paycheck Protection Loan with Chase Bank, N.A. with a principal amount of $2,850,336;
Related party bridge loans with a principal balance of $360,036;

A subordinated note of $75,000 with a vendor; and

Factoring line balance of $359,185.

The Company has operating office space leases in Austin, Texas; Irvine, Califomia; San
Diego, Califomia; and Miami, Florida.

On May 18, 2018, the Company entered into a lease amendment with 3050 Biscayne
Properties, LLC to extend its current lease in Miami, Florida (the “Amendment”). The
Amendment commences on July 1, 2018 and tenminates on June 30, 2023. Under the
Amendment, the Company will pay monthly rent of approximately $109 per year for the
first year, with such rent increasing by a specified amount every year thereafter.

On July 16, 2019, the Company entered into a lease agreement with BRE CA Office
Owner, LLC fornew office space in Irvine, Califomia, forthe lease of approximately 8,687
rentable square feet located at 16845 Von Karman Avenue (the “Lease™). The Lease
commences on November 1, 2019, and terminates on March 31, 2025, subject to one five-
year renewal option. Under the Lease, the Company will pay monthly rent of
approximately $354 per year for the first year, with such rent increasing by a specified
amount every year thereafter. The Lease also obligates the Company to pay ifs
proportionate share of certain cost increases incurred by the landlord. The Company may
receive certain abatements subject to the tenms and conditions of the Lease. The Company
was also ohligated to pay a security deposit of approximately $118.

On August 20, 2019, the Company entered into a lease amendment with Seamless Shoal
Creek, LLC to extend its current lease in Austin, Texas (the "Amendment’). The
Amendment commences on April 1, 2020, and terminates on March 31, 2022, with no
renewal options. Under the Amendment, the Company will pay monthly rent of
approximately $223 and $231 peryear for the first year and second year, respectively. The
Amendment also obligates the Company to pay its proportionate share of certain cost
increases incurred by the landlord.

On November 12, 2019, the Company entered into a lease amendment with Promontory
Associates, a Califomia General Partnership to extend its current lease in San Diego,
California (the “Amendment™). The Amendment commences on February 1, 2020 and
terminates on June 30, 2025, subject to one five-year renewal option. Under the






Amendment, the Company will pay monthly rent of approximately $151 peryear for the
first year, with such rent increasing by a specified amount every year thereafter. The
Company may receive certain abatements subject to the terms and conditions of the Lease.
The Amendment also obligates the Company to pay its proportionate share of certain cost
increases incurred by the landlord.






Schedule 3(x)(i)

ISSUED PATENTS

!_'l

Method and System for A ccessing Wireless A ccount Information (Patent #7,979,350)

2. Server-Side Wireless Commumications Link Support for Mohile Handheld Devices
(Patent #8,009,619)

3. Client-Side Wireless Commumications Link Support for Mobile Handheld Devices
(Patent #8,060,594)

4. Server Method and System for Rendering Content on a Wireless Device (Patent #
8,103,865)

5. Method and System for Rendering Content on a Wireless Device (Patent #8,478,245 &

Patent #8,989,715)

Server Method and System for Executing A pplications on a Wireless Device (Patent #

8,560,601)

7. Methods and Systems for Interactive User Interface Ohjects (Patent #8,732,619)

8. Enterprise Branded A pplication Frameworks for Mobile and Other Environments (Patent

9.

=

#8,788,358 & Patent #9,965,775)
Geo-Fence Entry and Exit Notification System (Patent #8,812,024 & Patent #8,812,027)

10. Method and System for Customizing Content on a Server for Rendering on a Wireless
Device (Patent #9,015,692)

11. Systems and Methods for Indoor and Outdoor Mohile Device Navigation (Patent #
9,766,080)

12. Monitoring Outdoor and Indoor Regions with Mohile Devices (Patent #10,038,972)

13. Mohile Device Localization Based on Relative Received Signal Strength Indicators
(Patent #10,254,378)

PENDING PATENTS

1. Systems and Methods for Indoor and Outdoor Mohile Device Navigation (Application #
15/678,987)

2. Monitoring Outdoor and Indoor Regions with Mohile Devices (Application #
16/028,268)

3. Methods and Systems for Inferactive User Interface Ohjects (A pplication #15/942,221)

4. Systems and Methods for Utilizing Dynamic Device Location (Application #16/035,342)

5. Systems and Methods for Enterprise Branded Application Frameworks for Mohile and
Other Environments (Application #15/942,071)









NEITHER THE ISSUANCE AND SALE OF THE SECURITIES REPRESENTED BY
THIS NOTE NOR THE SECURITIES INTO WHICH THIS NOTE ARE CONVERTIBLE
HAVE BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED,
OR APPLICABLE STATE SECURITIES LAWS. THE SECURITIES MAY NOT BE
OFFERED FOR SALE, SOLD, TRANSFERRED OR ASSIGNED (I) IN THE ABSENCE
OF (A) AN EFFECTIVE REGISTRATION STATEMENT FOR THE SECURITIES
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR (B) AN OPINION OF
COUNSEL TO THE HOLDER (IF REQUESTED BY THE COMPANY), IN A FORM
REASONABLY ACCEPTABLE TO THE COMPANY, THAT REGISTRATION IS NOT
REQUIRED UNDER SAID ACT OR (II) UNLESS SOLD OR ELIGIBLE TO BE SOLD
PURSUANT TO RULE 144 OR RULE 144A UNDER SAID ACT. NOTWITHSTANDING
THE FOREGOING, THE SECURITIES MAY BE PLEDGED IN CONNECTION WITH
A BONA FIDE MARGIN ACCOUNI OR OTHER LOAN OR FINANCING
ARRANGEMENT SECURED BY THE SECURITIES. ANY TRANSFEREE OF THIS
NOTE SHOULD CAREFULLY REVIEW THE TERMS OF THIS NOTE, INCLUDING
SECTIONS 3(c)(iii) AND 20(a) HEREOF. THE PRINCIPAL AMOUNT REPRESENTED
BY THIS NOTE AND, ACCORDINGLY, THE SECURITIES ISSUABLE UPON
CONVERSION HEREOF MAY BE LESS THAN THE AMOUNT'S SET FORTH ON THE
FACE HEREOF PURSUANT TO SECTION 3(c)(iii) OF THIS NOTE.

THIS NOTE HAS BEEN ISSUED WITH ORIGINAL ISSUE DISCOUNT (“OID”).
PURSUANT TO TREASURY REGULATION §1.1275-3(b)(1), MATT AUNE, A
REPRESENTATIVE OF THE COMPANY HEREOF WILL, BEGINNING TEN DAYS
AFTER THE ISSUANCE DATE OF THISNOTE, PROMPTLY MAKE AVAILABLE TO
THE HOLDER UPON REQUEST THE INFORMATION DESCRIBED IN TREASURY
REGULATION §1.1275-3(b)(1)(i). MATT AUNE MAY BE REACHED AT TELEPHONE
NUMBER (512) 693-4199.

PHUNWARE, INC.

SERIES A SENIOR CONVERTIBLE NOTE

Issuance Date: July |, 2020 (the*“Issuance Date”) Original Principal Amount: U.S. $4,320,000

FOR VALUE RECEIVED, Phunware, Inc., a Delaware corporation (the “Company™),
hereby promises to pay to the order of Alto Opportunity Master Fund, SPC - Segregated Master
Portfolio B orits registered assigns (“Holder™) the amount set forth above as the Original Principal
Amount (as reduced pursuant to the terms hereof pursuant to redemption, conversion or otherwise,
the “Principal ) when due, whether upon the Maturity Date, on any Installment Date with respect
to the Installment Amount due on such Installment Date (each as defined below), or upon
acceleration, redenption or otherwise (in each case in accordance with the tenms hereof) and to
pay interest (“Interest”) on any outstanding Principal at the applicable Interest Rate (as defined
below) from the date set forth above as the Issuance Date (the “Issuance Date”) until the same
becomes due and payable, whether upon the Maturity Date, on any Installment Date with respect
to the Installment Amount due on such Installment Date, or upon acceleration, conversion,
redemption or otherwise (in each case in accordance with the terms hereof). This Series A Senior
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Comvertible Note (including all Senior Convertible Notes issued in exchange, transfer or
replacement hereof, this “Note”) is one of an issue of Senior Convertible Notes issued pursuant to
the Securities Purchase Agreement, dated as of July 14, 2020 (the “Subscription Date”), by and
among the Company and the investors (the “Buyers”) referred to therein, as amended from time
to time (collectively, the “Notes”, and such other Series A Senior Convertible Notes and Series B
Senior Secured Conwertible Notes issued pursuant to the Securities Purchase Agreement,
collectively, the “Other Notes”). Certain capitalized terms used herein are defined in Section 33.

1. PAYMENTS OF PRINCIPAL. On each Installment Date, the Company shall pay
to the Holder an amount equal to the Installment Amount due on such Installment Date in
acocordance with Section 8. On the Matwnity Date, the Company shall pay to the Holder an amount
in cash representing all outstanding Principal, accrued and unpaid Interest and accrued and unpaid
Late Charges (as defined in Section 26(c)) on such Principal and Interest. Other than as
specifically permitted by this Note, the Company may not prepay any portion of the outstanding
Principal, accrued and unpaid Interest, Make-Whole Amount or accrued and unpaid Late Charges
on Principal, Interest and Make-Whole Amount, if any. Notwithstanding anything herein to the
contrary, with respect to any conversion or redemption hereunder, as applicable, the Company
shall convert or redeem, as applicable, First, all accrued and unpaid Interest and Make-Whole
Amowunt, if any, hereunder and under any other Series A Notes held by such Holder;, Second, all
accrued and unpaid Late Charges on any Principal, Inferest and Make-Whole Amount, if any,
hereumder and under any other Series A Notes held by such Holder, Third, all other amounts (other
than Principal) outstanding under any other Series A Notes held by such Holder and, Fourth, all
Principal outstanding hereunder and under any other Series A Notes held by such Holder, in each
case, allocated pro rata among this Note and such other Series A Notes held by such Holder:

2. INTEREST; INTEREST RATE.

(@  Interest on this Note shall commence accruing on the Issuance Date and
shall be computed on the basis of a 360-day year and twelve 30-day months and shall be
payable in arrears on each Interest Date (and if unpaid on an Interest Date, shall compound
on such Interest Date) and shall be payahle in accordance with the tenms of this Note,
Interest shall be paid (i) on each Interest Date occuning on an Installment Date in
accordance with Section 8 as part of the applicable Installment Amount due on the
applicable Installment Date and (ii) with respect to each other Interest Date, on such
Interest Date in cash.

()  Priorto the payment of Interest on an Interest Date, Interest on this Note
shall accrue at the Interest Rate and be payable by way of inclusion of the Interest in the
Conversion Amount on each Conversion Date in accordance with Section 3(b)(i) or upon
any redemption in accordance with Section 13 or any required payment upon any
Banknuptcy Event of Default. From and after the occurrence and during the continuance
of any Event of Default, the Interest Rate shall automatically be increased to eighteen
percent (18.0%) per annum (the “Default Rate”). In the event that such Event of Default
is subsequently cured (and no other Event of Default then exists, including, without
limitation, for the Company’s failure to pay such Interest at the Default Rate on the
applicable Interest Date), the adjustment referred to in the preceding sentence shall cease
to be effective as of the calendar day immediately following the date of such cure; provided
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that the Inferest as calculated and unpaid at such increased rate during the continuance of
such Event of Default shall continue to apply to the extent relating to the days after the
occurrence of such Event of Default through and including the date of such cure of such
Event of Default.

3. CONVERSION OF NOTES. At any time after the Issuance Date, this Note shall
be convertible into validly issued, fully paid and non-assessable shares of Common Stock (as
defined below), on the terms and conditions set forth in this Section 3.

(@  Conversion Right. Subject to the provisions of Section 3(d), at any time or
times on or after the Issuance Date, the Holder shall be entitled to convert any portion of
the outstanding and unpaid Conversion Amowunt (as defined below) into validly issued,
fully paid and non-assessable shares of Common Stock in acoordance with Section 3(c), at
the Conversion Rate (as defined below). The Company shall not issue any fraction of a
share of Common Stock upon any conversion. If the issuance would result in the issuance
of afraction of a share of Common Stock, the Company shall round such fraction of ashare
of Common Stock up to the nearest whole share. The Company shall pay any and all
transfer, stamp, issuance and similar taxes, costs and expenses (including, without
limitation, fees and expenses of the transferagent of the Compeny (the “Transfer Agent”))
that may be payable with respect to the issuance and delivery of Common Stock upon
conversion of any Conversion Amount.

()  Comversion Rate. The number of shares of Common Stock issuable upon
conversion of any Conversion Amount pursuant to Section 3(a) shall be determined by
dividing (x) such Conversion Amount by (y) the Conversion Price (the “Conversion
Rate”).

(i)  “Conversion Amount” means the sum of (w) the portion of the
Principal to be converted, redeemed or otherwise with respect to which this
determination is being made, (x) all accrued and unpaid Interest with respect to such
portion of the Principal amount, (y) the Make-Whole Amount, if any, and (z) accrued
and unpaid Late Charges with respect to such portion of such Principal, such Interest,
if any, and such Make-Whole Amount, if any.

(i)  “Conversion Price” means, as of any Conversion Date orother date
of determination, $3.00, subject to adjustment as provided herein.

(¢)  Mechanics of Conversion.

(i)  Optional Conversion. To convert any Conversion Amount into
shares of Common Stock on any date (a “Conversion Date”), the Holder shall deliver
(whether via facsimile, electronic mail or otherwise), for receipt on or prior to 11:59
p.m, New York time, on such date, a copy of an executed notice of conversion in the
form attached hereto as Exhihit I (the “Conversion Notice”) to the Company. If
required by Section 3(c)(iii), within two (2) Trading Days following a conversion of
this Note as aforesaid, the Holder shall surrender this Note to a nationally recognized
ovemight delivery service for delivery to the Company (or an indenmification
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undertaking with respect to this Note in the case of its loss, theft or destruction as
contemplated by Section 20(b)). On or before the first (1st) Trading Day following the
date of receipt of a Conversion Notice, the Company shall transmit by facsimile or
electronic mail an acknowledgment of confirmation and representation as to whether
such shares of Common Stock may then be resold pursuant to Rule 144 oran effective
and available registration statement, in the form attached hereto as Exhibit II, of receipt
of such Conversion Notice to the Holder and the Transfer Agent which confimmation
shall constitute an instruction to the Transfer Agent: to process such Conversion Notice
in accordance with the tenms herein. On or before the second (2nd) Trading Day
following the date on which the Company has received a Conversion Notice (or such
ealier date as required pursuant to the 1934 Act or other applicable law, nule or
regulation for the settlement of a trade initiated on the applicable Corversion Date of
such shares of Common Stock issuable pursuant to such Conversion Notice) (the
“Share Delivery Deadline”), the Company shall (1) provided that the Transfer Agent
is participating in The Depository Trust Company’s (‘DTC”) Fast Automated
Secumities Transfer Program, credit such aggregate number of shares of Common Stock
to which the Holder shall be entitled pursuant to such conversion to the Holder's orits
designee’s balance account with DTC through its Deposit/Withdrawal at Custodian
system or (2) if the Transfer Agent is not participating in the DTC Fast Automated
Securities Transfer Program, upon the request of the Holder, issue and deliver (via
reputable ovemight courier) to the address as specified in the Conversion Notice, a
certificate, registered in the name of the Holder orits designee, forthe numberof shares
of Common Stock to which the Holder shall be entitled pursuant to such conversion.
If this Note is physically surendered for conversion pursuant to Section 3(c)(iii) and
the outstanding Principal of this Note is greater than the Principal portion of the
Conversion Amount being converted, then the Company shall as soon as practicable
and in no event later than two (2) Business Days after receipt of this Note and at its
own expense, issue and deliver to the Holder (or its designee) a new Note (in
accordance with Section 20(d)) representing the outstanding Principal not converted.
The Person or Persons entitled to receive the shares of Common Stock issuable upon a
conversion of this Note shall be treated for all purposes as the record holder or holders
of such shares of Common Stock on the Conversion Date. In the event of a partial
conversion of this Note pursuant hereto, the Principal amount converted shall be
deducted from the Installment Amount(s) relating to the Installment Date(s) as set forth
in the applicable Conversion Notice. Notwithstanding anything to the contrary
contained in this Note or the Registration Rights Agreement, after the effective date of
the Registration Statement (as defined in the Registration Rights Agreement) and prior
to the Holder's receipt of the notice of a Grace Period (as defined in the Registration
Rights Agreement), the Compeny shall cause the Transfer Agent to deliver unlegended
shares of Common Stock to the Holder (orits designee) in connection with any sale of
Registrable Securities (as defined in the Registration Rights Agreement) with respect
to which the Holder has entered into a contract for sale, and delivered a copy of the
prospectus included as part of the particular Registration Statement to the extent
applicable, and forwhich the Holder has not yet settled.

(i)  Company’s Failure to Timely Convert. If the Company shall fail,

for anv reason or forno reason. an aronor in the amlicable Share Delivary Deadline.
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either (I) if the Transfer Agent is not participating in the DTC Fast Automated
Securities Transfer Program, to issue and deliver to the Holder (or its designee) a
certificate for the mumber of shares of Common Stock to which the Holder is entiled
and register such shares of Common Stock on the Company’s share register or; if the
Transfer Agent is participating in the DTC Fast Automated Securities Transfer
Program, to credit the balance account of the Holder or the Holder’s designee with
DTC for such number of shares of Common Stock to which the Holder is entitled upon
the Holder's conversion of this Note (as the case may be) or (II) if the Registration
Statement covering the resale of the shares of Common Stock that are the subject of
the Conversion Notice (the“Unavailable Conversion Shares”) is not availahle forthe
resale of such Unavailable Conversion Shares and the Company fails to promptly, but
inno event later than as required pursuant. to the Registration Rights Agreement (x) so
notify the Holder and (y) deliver the shares of Common Stock electronically without
any restrictive legend by crediting such aggregate number of shares of Common Stock
to which the Holder is entitled pursuant to such conversion to the Holder's or its
designee’s balance account with DTC through its Deposit/Withdrawal At Custodian
system (the event described in the immediately foregoing clause (1) is hereinafter
referred as a“Notice Failure” and togetherwith the event described in clause (T) above,
a“Conversion Failure”), then, in addition to all other remedies available to the Holder,
(1) the Cormpeny shall pay in cash to the Holder on each day after such Share Delivery
Deadline that the issuance of such shares of Common Stock is not timely effected an
amount equal to 1% of the product of (A) the sum of the number of shares of Common
Stock not issued to the Holder on or priorto the Share Delivery Deadline and to which
the Holder is enfitled, multiplied by (B) any trading price of the Common Stock
selected by the Holder in writing as in effect at any time during the period beginning
on the applicable Conversion Date and ending on the applicable Share Delivery
Deadline and (2) the Holder; upon written notice to the Company, may void its
Conversion Notice with respect to, and retain or have retumed (as the case may be) any
portion of this Note that has not been converted pursuant to such Conversion Notice,
provided that the voiding of a Conversion Notice shall not affect the Company’s
obligations to make any payments which have accrued prior to the date of such notice
pursuant to this Section 3(c)(ii) orotherwise. Inaddition to the foregoing, if onorprior
to the Share Delivery Deadline either (A) if the Transfer Agent is not participating in
the DTC Fast Automated Securities Transfer Program, the Company shall fail to issue
and deliver to the Holder (or its designee) a certificate and register such shares of
Common Stock on the Company’s share register or, if the Transfer Agent is
participating in the DTC Fast Automated Securities Transfer Program, the Transfer
Agent shall fail to credit the balance account of the Holder or the Holder's designee
with DTC for the mmber of shares of Common Stock to which the Holder is entitled
upon the Holder's conversion hereunder or pursuant to the Company’s obligation
pursuant to clause (I1) below or (B) a Notice Failure occurs, and if on or after such
Share Delivery Deadline the Holder purchases (in an open market transaction or
otherwise) shares of Common Stock corresponding to all or any portion of the mumber
of shares of Common Stock issuable upon such conversion that the Holderis entitied
to receive from the Company and has not received from the Company in connection
with such Conversion Failure or Notice Failure, as applicable (a “Buy-In”), then, in
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addition to all other remedies available to the Holder, the Company shall, within two
(2) Business Days after receipt of the Holder's request and in the Holder's discretion,
either: (I) pay cash to the Holderin an amount equal to the Holder's total purchase price
(including brokerage commissions and other out-of-pocket expenses, if any) for the
shares of Common Stock so purchased (including, without limitation, by any other
Person in respect, oron behalf, of the Holder) (the “Buy-In Price”), at which point the
Company’s obligation to so issue and deliver such certificate (and to issue such shares
of Common Stock) or credit the halance account of such Holder or such Holder's
designes, as applicable, with DTC for the number of shares of Common Stock to which
the Holderis entitled upon the Holder' s conversion hereunder (as the case may be) (and
to issue such shares of Common Stock) shall temminate, or (II) promptly honor its
obligation to so issue and deliver to the Holder a certificate or certificates representing
such shares of Common Stock or credit the balance account of such Holder or such
Holder's designes, as applicable, with DTC forthe numberof shares of Common Stock
to which the Holder is entitled upon the Holder's conversion hereunder (as the case
may be) and pay cash to the Holder in an amount equal to the excess (if any) of the
Buy-In Price over the product of (x) such mumber of shares of Common Stock
multiplied by (y) the lowest Closing Sale Price of the Common Stock on any Trading
Day during the period commencing on the date of the applicable Conversion Notice
and ending on the date of such issuance and payment under this clause (II) (the “Buy-
In Payment Amount”). Nothing shall limit the Holder's night to pursue any other
remedies available to it hereunder, at law or in equity, including, without limitation, a
decree of specific performance and/or injunctive relief with respect to the Conmpany’s
failure to timely deliver certificates representing shares of Common Stock (or to
electronically deliver such shares of Common Stock) upon the conversion of this Note
as required pursuant to the tems hereof.

(i)  Registration; Book-Eniry. The Company shall maintain a register
(the “Register™) for the recordation of the names and addresses of the holders of each
Note and the principal amount of the Notes held by such holders (the “Registered
Notes”). The entries in the Register shall be conclusive and hinding for all purposes
absent manifest enor. The Company and the holders of the Notes shall treat each
Person whose name is recorded in the Register as the owner of a Note forall purposes
(including, without limitation, the right to receive payments of Principal Interest and
Make-Whole Amount hereunder) notwithstanding notice to the confrary. A Registered
Note may be assigned, transferred or sold in whole or in part only by registration of
such assignment or sale on the Register. Upon its receipt of a written request to assign,
transfer or sell all or part of any Registered Note by the holder thereof, the Conpany
shall record the infonmation contained therein in the Register and issue one or more
new Registered Notes in the same aggregate principal amount as the principal amount
of the surrendered Registered Note to the designated assignee or transferee pursuant to
Section 20, provided that if the Company does not so record an assignment, transfer or
sale (as the case may be) of all or part of any Registered Note within two (2) Business
Days of such a request, then the Register shall be automatically deemed updated to
reflect such assignment, transfer or sale (as the case may be). Notwithstanding
anything to the contrary set forth in this Section 3, following conversion of any portion
of this Note in annordance with the terms herenf. the Holder shall not. be remniired tn
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physically surrender this Note to the Company unless (A) the full Conversion Amount
represented by this Note is being converted (in which event this Note shall be delivered
to the Company following conversion thereof as contemplated by Section 3(c)(i)) or
(B) the Holder has provided the Company with prior written notice (which notice may
be included in a Conversion Notice) requesting reissuance of this Note upon physical
surrender of this Note. The Holder and the Company shall maintain records showing
the Principel, Interest, Make-Whole Amount and Late Charges converted and/or paid
(as the case may be) and the dates of such and/or payments (as the case may be) orshall
use such other method, reasonably satisfactory to the Holder and the Company, so as
not to require physical surrender of this Note upon conversion. If the Company does
not update the Register to record such Principal, Interest, Make-Whole Amount and
Late Charges converted and/or paid (as the case may he) and the dates of such
conversions, and/or payments (as the case may be) within two (2) Business Days of
such occurrence, then the Register shall be automatically deemed updated to reflect
such oocurrence.

(iv) Pro Rata Conversion; Disputes. In the event that the Company
receives a Conversion Notice from more than one holder of Notes for the same
Conversion Date and the Company can convert some, but not all, of such portions of
the Notes submitted for conversion, the Company, subject to Section 3(d), shall convert
from each holder of Notes electing to have Notes converted on such date a pro rata
amount of such holder’s portion of its Notes submitted for conversion hased on the
principal amount of Notes submitted for conversion on such date by such holder
relative to the aggregate principal amount of all Notes submitted for conversion on such
date. Inthe event of adispute as to the number of shares of Common Stock issuable to
the Holderin connection with a conversion of this Note, the Company shall issue to the
Holder the number of shares of Common Stock not in dispute and resolve such dispute
in accordance with Section 25.

(d  Limitations on Conversions.

()  Beneficial Ownership. The Company shall not effect the conversion
of any portion of this Note, and the Holder shall not have the right to conwvert any
portion of this Note pursuant to the terms and conditions of this Note and any such
conversion shall be null and void and treated as if never made, to the extent that after
giving effect to such conversion, the Holder together with the other Attribution Parties
collectively would beneficially own in excess of 4.99% (the “Maximum Percentage”)
of the shares of Common Stock outstanding immediately after giving effect to such
conversion. For purposes of the foregoing sentence, the aggregate number of shares of
Comimon Stock beneficially owned by the Holderand the other Attribution Parties shall
include the number of shares of Common Stock held by the Holder and all other
Atiribution Parties plus the mumber of shares of Conmon Stock issuable upon
conversion of this Note with respect to which the determination of such sentence is
being made, but shall exclude shares of Common Stock which would be issuable upon
(A) conversion of the remaining, nonconverted portion of this Note beneficially owned
by the Holder orany of the other Atiribution Parties and (B) exercise or conversion of
the unexercised or nonconverted portion of any other secunties of the Company
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(including, without limitation, any convertible notes or convertible preferred stock or
warrants, including, without limitation, the Wanrants) beneficially owned by the Holder
or any other Attribution Party subject to a limitation on conversion or exercise
analogous to the limitation contained in this Section 3(d)(i). For purposes of this
Section 3(d)(i), beneficial ownership shall be calculated in accordance with Section
13(d) of the 1934 Act. For purposes of determining the mumber of outstanding sheres
of Common Stock the Holder may acquire upon the conversion of this Note without
exceeding the Maxinmum Percentage, the Holder may rely on the numberof outstanding
shares of Common Stock as reflected in (x) the Company’s most recent Annual Report
on Form 10-K, Quarterly Report on Form 10-Q, Current Report on Form 8-K or other
public filing with the SEC, as the case may be, () a more recent public announcement
by the Company or (z) any other written notice by the Compeny or the Transfer Agent,
if any, setting forth the number of shares of Common Stock outstanding (the “Reported
Outstanding Share Number™). If the Company receives a Conversion Notice from
the Holder at a time when the actual number of outstanding shares of Common Stock
is less than the Reported Outstanding Share Number, the Company shall notify the
Holder in wiiting of the number of shares of Cormmon Stock then outstanding and, to
the extent that such Conversion Notice would otherwise cause the Holder’s beneficial
ownership, as determined pursuant to this Section 3(d)(i), to exceed the Maximum
Percentage, the Holder must notify the Compeny of a reduced mumber of shares of
Common Stock to be purchased pursuant to such Conversion Notice. For any reason
at any time, upon the written or oral request of the Holder, the Company shall within

ne (1) Business Day confirm orally and in writing or by electronic mail to the Holder
the number of shares of Common Stock then outstanding. In any case, the mumber of
outstanding shares of Common Stock shall be determined after giving effect to the
conversion or exercise of securities of the Company, including this Note, by the Holder
and any other Attribution Party since the date as of which the Reported Outstanding
Share Number was reported. In the event that the issuance of shares of Common Stock
to the Holder upon conversion of this Note results in the Holder and the other
Atiribution Parties heing deemed to beneficially own, in the aggregate, more than the
Maxinum Percentage of the mumber of outstanding shares of Common Stock (as
determined under Section 13(d) of the 1934 Act), the number of shares so issued by
which the Holder’s and the other Attribution Parties’ aggregate beneficial ownership
exceeds the Maximum Percentage (the “Exoess Shares”) shall be deemed null and void
and shall be cancelled ab initio, and the Holder shall not have the power to vote or to
transfer the Excess Shares. Upon delivery of a written notice to the Company, the
Holder may from time to time increase (with such increase not effective until the sixty-
first (61%) day after delivery of such notice) or decrease the Maximum Percentage to
any other percentage not in exoess of 9.99% as specified in such notice; provided that
(i) any such increase in the Maxinmum Percentage will not be effective until the sixty-
first (61%) day after such notice is delivered to the Company and (ii) any such increase
or decrease will apply only to the Holder and the other Atiribution Parties and not to
any other holder of Notes that is not an Attribution Party of the Holder. For purposes
of clarity, the shares of Common Stock issuable pursuant to the tems of this Note in
excess of the Maxinum Percentage shall not be deemed to be beneficially owned by
the Holder for any purpose including for purposes of Section 13(d) or Rule 16a-1(a)(1)
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of the 1934 Act. No priorinahility to convert this Note pursuant to this peragraph shall
have any effect on the applicahility of the provisions of this paragraph with respect to
any subsequent determination of convertibility. The provisions of this paragraph shall
be construed and implemented in a manner otherwise than in strict conformity with the
tenms of this Section 3(d)(i) to the extent necessary to correct this paragraph (or any
portion of this paragraph) which may be defective or inconsistent with the intended
beneficial ownership limitation contained in this Section 3(d)(i) or to make changes or
supplements necessary or desirable to propery give effect to such limitation. The
limitation contained in this peragraph may not he waived and shall apply to a successor
holder of this Note.

(i)  Principal Market Requlation. The Company shall not issue any
shares of Common Stock upon conversion of this Note or otherwise pursuant to the
terms of this Note (taken together with the issuance of such shares upon the exercise of
the Warrants) if the issuance of such shares of Common Stock would exceed the
aggregate number of shares of Common Stock which the Compeny may issue upon
corversion of the Notes or otherwise pursuant to the tems of this Note or the Warrants
(as the case may be) without breaching the Company’s obligations under the rules or
regulations of the Principal Market (the mumber of shares which may be issued without
violating such rules and requlations, including rules related to the aggregate of offerings
under NASDAQ Listing Rule 5635(d), the “Exchange Cap”), except that such
limitation shall not apply in the event that the Compeny (A) obtains the approval of its
stockholders as required by the applicable rules of the Principal Market for issuances
of shares of Common Stock in excess of such amount or (B) obtains a written opinion
from outside counsel to the Company that such approval is not required, which opinion
shall be reasonably satisfactory to the Holder. Until such approval or such written
opinion is obtained, no Buyer shall be issued in the aggregate, upon conversion or
exertise (as the case may he) of any Notes orany of the Warrants or otherwise pursuant
to the termns of the Notes or the Warrants, shares of Common Stock in anamount greater
than the product of (i) the Exchange Cap as of the Issuance Date multiplied by (i) the
quotient of (A) the aggregate original principal amount of Notes issued to such Buyer
pursuant to the Securities Purchase A greement on the Closing Date (as defined in the
Securities Purchase Agreement) divided by (B) the aggregate original principal amount
of all Notes issued to the Buyers pursuant to the Securities Purchase Agreement on the
Closing Date (with respect to each Buyer, the “Exchange Cap Allocation™). In the
event that any Buyer shall sell or otherwise transfer any of such Buyer’s Notes, the
transferee shall be allocated a pro rata portion of such Buyer’s Exchange Cap
Allocation with respect to such portion of such Notes so transferred, and the restrictions
of the prior sentence shall apply to such transferee with respect to the portion of the
Exchange Cap Allocation so allocated to such transferee.  Upon conversion and
exercise in full of a holder’s Notes and Warrants, the difference (if any) between such
holder’s Exchange Cap Allocation and the number of shares of Common Stock actually
issued to such holder upon such holder’s conversion in full of such Notes and such

holder’s exercise in full of such Warrants shall be allocated, to the respective Exchange
Cap Allocations of the remaining holders of Notes and related Warrants on a pro rafa

besis in proportion to the shares of Common Stock underdying the Notes and related
Wanants then held bv each such holder of Notes and related Warnants. At anv fime
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after the earlier to ocour of (x) the Stockholder Approval Date (as defined in the
Securities Purchase Agreement) and (y) the Stockholder Meeting Deadline (as defined
inthe Securities Purchase Agreement in the event that the Company is prohihited from
issuing shares of Common Stock pursuant. to this Section 3(d)(i) (the “Exchange Cap
Shares™), the Company shall pay cash in exchange for the cancellation of such portion
of this Note convertible into such Exchange Cap Shares at a price equal to the sum of
(i) the product of (x) such number of Exchange Cap Shares and (y) the greatest Closing
Sale Price of the Common Stock on any Trading Day during the period commencing
on the date the Holder delivers the applicable Conversion Notice with respect to such
Exchange Cap Shares to the Company and ending on the date of such issuance and
payment under this Section 3(d)(i) and (ii) to the extent of any Buy-In related thereto,
any Buy-In Payment Amount, any brokerage commissions and other out-of-pocket
expenses, if any, of the Holder incunred in connection therewith (collectively, the
“Exchange Cap Share Cancellation Amount”).

(e  Right of Altemate Conversion.

(i)  Altemate Conversion Upon an Event of Default. Subject to Section
3(d), at any time at any time after the occurrence of an Event of Default or the
Market Capitalization Threshold Condition (regardless of whether such Event of
Default or Market Capitalization Threshold Condition has been cured or if the
Holder has delivered an Event of Default Redemption Notice to the Conpany), the
Holder may, at the Holder's option, convert (each, an “Alternate Conversion”,
and the date of such Altemate Conversion, each, an “Alternate Conversion Date””)
all, orany part of, the Conversion Amount (such portion of the Conversion Amount
subject to such Altemate Conversion, each, an “Alternate Conversion Amount”)
into shares of Common Stock at the Altemate Conversion Price.

(i)  Mechanics of Altemate Conversion. On any Altemate Conversion
Date, the Holder may voluntarily convert any Altemate Conversion Amount
pursuant to Section 3(c) (with “Altemate Conversion Price” replacing “Conversion
Price” for all purposes hereunder with respect to such Altemate Conversion and
with “Redemption Premium of the Conversion Amount” replacing “Conversion
Amount” in clause (x) of the definition of Conversion Rate above with respect to
such Altemate Conversion) by designating in the Conversion Notice delivered
pursuant to this Section 3(e) of this Note that the Holder is electing to use the
Altemate Conversion Price for such conversion; provided that in the event of the
Conversion Floor Price Condition, on or prior to Share Delivery Deadline with
respect to such Altemate Conversion, the Company shall also deliverto the Holder
the applicable Altemate Conversion Floor Amount. Notwithstanding anything to
the contrary in this Section 3(e), but subject to Section 3(d), until the Company
delivers shares of Common Stock representing the applicable Altemate Conversion
Amount to the Holder; such Altemate Conversion Amount may be converted by
the Holderinto shares of Common Stock pursuant to Section 3(c) without regard to
this Section 3(e).
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4. RIGHTS UPON EVENT OF DEFAULT.

(@  Event of Default. Each of the following events shall constitute an “Event
of Default” and each of the events in clauses (x), (xi) and (xii) shall constitute a
“Bankruptcy Event of Default™:

(i)  the failure of the applicable Registration Statement (as defined in
the Registration Rights Agreement) to be filed with the SEC on or prior to the date that
is five (5) days after the applicable Filing Deadline (as defined in the Registration
Rights Agreement) or the failure of the applicable Registration Statement to be declared
effective by the SEC on or prior to the date that is five (5) days after the applicable
Effectiveness Deadline (as defined in the Regjistration Rights Agreement);

(ii)  while the applicable Registration Statement is required to be
maintained effective pursuant to the terms of the Registration Rights Agreement, the
effectiveness of the applicable Registration Statement lapses for any reason (including,
without limitation, the issuance of a stop order) or such Registration Statement (or the
prospectus contained therein) is unavailable to any holder of Registrable Securities (as
defined in the Registration Rights Agreement) for sale of all of such holder's
Registrable Securities in accordance with the temms of the Registration Rights
Agreement, and such lapse or unavailahility continues for a period of five (5)
consecutive days or for more than an aggregate of ten (10) days in any 365-day period
(excluding days during an Allowable Grace Period (as defined in the Registration
Rights Agreement));

(iii)  atanytimefromandafter| ]'(excludingdays duringanAllowable
Grace Period), the Company fails to have an effective shelf registration statement,
which, as of such time of determination, has an available dollar offering amount of
secunities then issuahle by the Company thereunder (as reduced by any limitations on
any suchissuances by any law, rule or regulations applicable thereto, whether pursuant
to the 1933 Act, the Principal Market or otherwise, including, without limitation, the
“baby shelf rules” set forth in Instruction I.B.6(a) to Form S-3 of the 1933 Act) (the
“Available Shelf Capacity”) of no less than 125% of the Unrestricted Note Amount
as of such time of determination;

(iv)  the suspension from trading or the failure of the Common Stock to
be trading or listed (as applicable) on an Eligible Market for a period of five (5)
consecutive Trading Days;

(v)  the Company’s (A) failure to cure a Conversion Failure or a
Delivery Failure (as defined in the Warrants) by delivery of the required mmnber of
shares of Common Stock within five (5) Trading Days after the applicable Conversion
Date or exercise date (as the case may be) or (B) notice, written or oral, to any holder
of the Notes or Warrants, including, without limitation, by way of puhlic announcement
or through any of its agents, at any time, of its intention not to conply, as required,

! Insert 90" calendar day after the Issuance Date
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with a request for conversion of any Notes info shares of Common Stock that is
requested in accordance with the provisions of the Notes, other than pursuant to Section
3(d), or a request for exercise of any Wamrants for shares of Common Stock in
accordance with the provisions of the Warrants;

(vi)  except to the extent the Company is in compliance with Section
12(b) below, at any time following the tenth (10™) consecutive day that the Holder's
Authorized Share Allocation (as defined in Section 12(a) below) is less than (A) the
number of shares of Common Stock that the Holder would be entitled to receive upon
a conversion of the full Conversion Amount of this Note (without regard to any
limitations on conversion set forth in Section 3(d) or otherwise), and (B) the mmmber of
shares of Common Stock that the Holder would be entitled to receive upon exercise in
full of the Holder's Warrants (without regard to any limitations on exercise set forth in
the Warrants);

(vii)  the Company’s orany Subsidiary’s failure to pay to the Holder any
amount of Principal, Interest, Make-Whole Amount, Late Charges or other amounts
when and as due under this Note (induding, without limitation, the Company’s or any
Subsidiary’s failure to pay any redemption payments or amounts hereunder) or any
other Transaction Document (as defined in the Securities Purchase A greement) or any
otheragreement, document, certificate or other instrument delivered in connection with
the transactions contemplated hereby and therehy, except, in the case of afailure to pay
any Installment Redemption Price, Interest, Make-Whole Amount and Late Charges
when and as due, in which case only if such failure remains uncured for a period of at
least ten (10) calendar days;

(viii) the Compeny fails to remove any restictive legend on any
certificate or any shares of Common Stock issued to the Holder upon conversion or
exertise (as the case may be) of any Securities (as defined in the Securities Purchase
Agreement) acquired by the Holder under the Securities Purchase Agreement
(including this Note) as and when required by such Securities orthe Securities Purchase
Agreement, unless otherwise then prohibited by applicable federal securities laws, and
any such failure remains uncured for at least five (5) days;

(ix)  the occurrence of any default under; redemption of or acceleration
prior to maturity of at least an aggregate of $250,000 of Indebtedness (as defined in the
Securities Purchase Agreement) of the Company or any of its Subsidianies, other than
with respect to any Other Notes;

(x)  banknuptey, insolvency, reorganization or liquidation proceedings
or other proceedings for the relief of debtors shall be instituted by or against the
Company or any Subsidiary and, if instituted ageinst the Company or any Subsidiary
by athird perty, shall not be dismissed within thirty (30) days of theirinitiation;

(xi) the commencement by the Compeny or any Subsidiary of a

voluntary case or proceeding under any applicable federal, state or foreign banknupitcy,
insolvency, reorganization or other similarlaw or of any other case or proceeding to be
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adjudicated a banknupt or insolvent, or the consent by it to the entry of a decree, order,
judgment or other similar document in respect of the Compeny or any Subsidiary in an
involuntary case or proceeding under any applicable federal, state or foreign
bankruptcy, insolvency, reorganization or other similar law or to the commencement
of any bankruptcy or insolvency case or proceeding against it, or the filing by it of a
petition or answer or consent. seeking reorganization or relief under any applicable
federal, state or foreign law, or the consent by it to the filing of such petition or to the
appointment of or taking possession hy a custodian, receiver, liquidator, assignee,
trustee, sequestrator or other similar official of the Company or any Subsidiary or of
any substantial part of its property, or the making by it of an assignment for the benefit
of creditors, or the execution of a composition of debts, or the oocurrence of any other
similar federal, state or foreign proceeding, or the admission by it in wiiting of its
inahility to pay its debts generally as they become due, the taking of corporate action
by the Company or any Subsidiary in furtherance of any such action or the taking of
any action by any Person to commence a Uniform Commertial Code foreclosure sale
or any other similar action under federal, state or foreign law;

(xii) the entry by a court of (i) a decree, order; judgment or other similar
document: in respect of the Company or any Subsidiary of a voluntary or involuntary
case or proceeding under any applicable federal, state or foreign bankruptcy,
insolvency, reorganization orother similarlaw or (1) a decree, order, judgment orother
similar document adjudging the Company or any Subsidiary as bankrupt or insolvent,
or approving as propedy filed a petition seeking liquidation, reorganization,
arangement, adjustment or composition of or in respect of the Company or any
Subsidiary under any applicable federal, state or foreign law or (iii) a decree, order,
judgment or other similar document appointing a custodian, receiver, liquidator,
assignee, trustee, sequestrator or other similar official of the Company or any
Subsidiary or of any substantial part of its property, or ordering the winding up or
liquidation of its affairs, and the continuance of any such decree, order, judgment or
other similar document or any such other decree, order;, judgment or other similar
document unstayed and in effect for a period of thirty (30) consecutive days;

(xii) a final judgment or judgments for the payment of money
aggregating in excess of $250,000 are rendered against the Compeny and/or any of its
Subsidiaries and which judgments are not, within thirty (30) days after the entry
thereof, bonded, discharged, settled or stayed pending appeal, or are not discharged
within thirty (30) days after the expiration of such stay; provided, however, any
judgment which is covered by insurance or an indenmity from a credit worthy party
shall not be included in calculating the $250,000 amount set forth above so long as the
Company provides the Holder a written statement from such insurer or indenmity
provider (which written statement shall be reasonably satisfactory to the Holder) to the
effect that such judgment is covered by insurance or an indemnity and the Company or
such Subsidiary (as the case may be) will receive the proceeds of such insurance or
indemmity within thirty (30) days of the issuance of such judgment;

(xiv) the Company and/or any Subsidiary, individually or in the
aggregate, either (i) fails to pay, when due, or within any applicable grace period, any
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payment with respect to any Indebtedness in excess of $250,000 due to any third perty
(other than, with respect to unsecured Indebtedness only, payments contested by the
Company and/or such Subsidiary (as the case may be) in good faith by proper
proceedings and with respect to which adequate reserves have been set aside for the
payment thereof in accordance with GAAP) or is otherwise in hreach or violation of
any agreement for monies owed or owing in an amount in excess of $250,000, which
breach or violation permits the other party thereto to declare a default or otherwise
accelerate amounts due thereunder, or (i) suffer to exist any other circumstance or
event that would, with or without the passage of time or the giving of notice, result in
a default or event of default under any agreement hinding the Compeny or any
Subsidiary, which default or event of default would or is likely to have a material
adverse effect on the business, assets, operations (including results thereof), lighilities,
properties, condition (including financial condition) or prospects of the Company or
any of its Subsidiaries, individually or in the aggregate;

(xv)  other than as specifically set forth in another dlause of this Section
4(a), the Company or any Subsidiary breaches any representation or wanranty, or any
covenant or other term or condition of any Transaction Document, except, in the case
of a breach of a covenant or other term or condition that is curable, only if such breach
remains uncured for a period of two (2) consecutive Trading Days;

(xvi) a false or inaccurate certification (including a false or inaccurate
deemed certification), to the best knowledge of the Company, that either (A) the Equity
Condlitions are satisfied, (B) there has been no Equity Conditions Failure, or (C) as to
whether any Event of Default has occurred;

(xvii) any breach or failure in any respect by the Compeny or any
Subsidiary to comply with any provision of Section 15 of this Note;

(xviii) if (x) Alan Knitowski’s employment as chief executive officerof the
Company or (y) Randall Crowder's employment as the chief operating officer of the
Company, in each case is terminated by the Company for any reason other than such
person’s death, disahility orwillful misconduct;

(xix) any Material Adverse Effect (as defined in the Securities Purchase
Agreement) occurs; or

(xx)  any Event of Default (as defined in the Other Notes orin the March
Notes) occurs with respect to any Other Notes or the March Notes.

(b)  Notice of an Event of Default; Redemption Right. Upon the occurrence of
an Event of Default with respect to this Note or any Other Note, the Company shall within
one (1) Business Day deliver written notice thereof via facsimile or electronic mail and
ovemight courier (with next day delivery specified) (an “Event of Default Notice”) to the
Holder. Atany time after the earlier of the Holder's receipt of an Event of Default Notice
and the Holder becoming aware of an Event of Default (such eadlier date, the “Event of
Default Right Commencement Date”) and ending (such ending date, the “Event of
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Default Right Expiration Date’, and each such period, an “Event of Default
Redemption Right Period™) on the twentieth (20%) Trading Day after the later of (x) the
date such Event of Default is cured and (y) the Holder's receipt of an Event of Default
Notice that includes (I) a reasonahle description of the applicable Event of Default, (II) a
certification as to whether, in the opinion of the Compeny, such Event of Default is capable
of being cured and, if applicable, a reasonable description of any existing plans of the
Compeny to cure such Event of Default and (I1I) a certification as to the date the Event of
Default occurred and, if cured on or prior to the date of such Event of Default Notice, the
applicable Event of Default Right Expiration Date, the Holder may require the Compeny
to redeem (regardless of whether such Event of Default has been cured on or prior to the
Event of Default Right Expiration Date) all orany portion of this Note by delivering written
notice thereof (each, an “Event of Default Redemption Notice”, and the date thereof,
each, an “Event of Default Redemption Notice Date’) to the Company, which Event of
Default Redemption Notice shall indicate the portion of this Note the Holder is electing to
redeem. Each portion of this Note subject to redemption by the Company pursuant to this
Section 4(b) shall be redeemed by the Conpany at a price equal to the greater of (1) the
product of (A) the Conversion Amount to be redeemed nuultiplied by (B) the Redenption
Premium and (ii) the product of (X) the quotient of (I) the Conversion Amount to be
redeemed, divided by (IT) the Altemate Conversion Price at such time as the Holder
delivers an Event of Default Redemption Notice (or; if a Dilutive Issuance occurs during
the period commencing on, and including, such Event of Default Redemption Notice Date
through, and including such Event of Default Redemption Date (as defined below), the
date of such Dilutive Issuance) multiplied hy (Y) the product of (1) the Redemption
Premium nuiltiplied by (2) the greatest Closing Sale Price of the Common Stock on any
Trading Day during the period commencing on the date immediately preceding such Event
of Default and ending on the date the Company makes the enfire payment required to be
made under this Section 4(b) (the “Event of Default Redemption Price”). Redemptions
required by this Section 4(b) shall be made in accordance with the provisions of Section
13. To the extent redemptions required hy this Section 4(b) are deemed or determined by
a court of competent jurisdiction to be prepayments of this Note by the Company, such
redemptions shall be deemed to be voluntary prepayments. Notwithstanding anything to
the contrary in this Section 4(b), but subject to Section 3(d), until the Event of Default
Redemption Price (together with any Late Charges thereon) is safisfied in full, the
Conversion Amount submitted for redemption under this Section 4(b) (together with any
Late Charges thereon) may be converted, in whole or in part, by the Holder into Common
Stock pursuant to the terms of this Note. In the event of a partial redemption of this Note
pursuant hereto, the Principal amount redeemed shall be deducted from the Installment
Amount(s) relating to the applicable Installment Date(s) as set forth in the Event of Default
Redemption Notice. In the event of the Compeny’s redemption of any portion of this Note
under this Section 4(b), the Holder's damages would be uncertain and difficult to estimate
because of the parties’ inahility to predict future interest rates and the uncertainty of the
availahility of a suitable substitute investment opportunity for the Holder. Accordingly,
any redemption premium due under this Section 4(b) is intended by the parties to be, and
shall be deemed, a reasonable estimate of the Holder's actual loss of its investment
opportunity and not as a penalty. Any redemption upon an Event of Default shall not
constitute an election of remedies by the Holder; and all other rights and remedies of the
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Holder shall be preserved.

(0  Mandatory Redemption upon Banknptcy Event of Default.
Notwithstanding anything to the contrary herein, and notwithstanding any conversion that
is then required or in process, upon any Bankruptcy Event of Default, whether occurring
prior to or following the Maturity Date, the Company shall immediately pay to the Holder
an amount in cash representing (i) all outstanding Principal, accrued and unpaid Interest,
the Make-Whole Amount and accrued and unpaid Late Charges on such Principal, Interest
and Make-Whole Amount, multiplied by (ii) the Redemption Premium, in addition to any
and all other amounts due hereunder, without the requirement for any notice or demand or
other action by the Holder or any other person or entity; provided that the Holder may, in
its sole discretion, walve such right to receive payment upon a Bankruptcy Event of
Default, in whole or in part, and any such waiver shall not affect any other rights of the
Holder hereunder, including any other rights in respect of such Bankruptcy Event of
Default, any right to conversion, and any right to payment of the Event of Default
Redemption Price or any other Redemption Price, as applicable.

5. RIGHTS UPON FUNDAMENTATL TRANSACTION.

(@  Assumption. The Compeny shall notenterinto orbe party to a Fundamental
Transaction unless (i) the Successor Entity assumes in writing all of the obligations of the
Company under this Note and the other Transaction Documents in accordance with the
provisions of this Section 5(a) pursuant to written agreements in form and substance
satisfactory to the Holder and approved by the Holder prior to such Fundamental
Transaction, including agreements to deliver to each holder of Notes in exchange for such
Notes a security of the Successor Entity evidenced by a written instrument substantially
similarin formand substance to the Notes, including, without limitation, having a principal
amount and interest rate equal to the principal amounts then outstanding and the interest
rates of the Notes, respectively, held by such holder, having similar conversion rights as
the Notes and having similar ranking and security to the Notes, and satisfactory to the
Holder and (ii) the Successor Entity (including its Parent Entity) is a publicly traded
corporation whose cormon stock is quoted on or listed for trading on an Eligible Market.
Upon the occurrence of any Fundamental Transaction, the Successor Entity shall succeed
to, and be substituted for (so that from and after the date of such Fmdamental Transaction,
the provisions of this Note and the other Transaction Documents refening to the
“Company” shall refer instead to the Sucoessor Entity), and may exercise every right and
power of the Company and shall assume all of the obligations of the Company under this
Note and the other Transaction Documents with the same effect as if such Successor Entity
had been named as the Company herein. Upon consummation of a Fundamental
Transaction, the Successor Entity shall deliver to the Holder confirmation that there shall
be issued upon conversion or redemption of this Note at any time after the consummation
of such Fundamental Transaction, in lieu of the shares of Common Stock (or other
securities, cash, assefs or other property (except such items still issuable under Sections 6
and 17, which shall continue to be receivable thereafter)) issuable upon the conversion or
redemption of the Notes priorto such Fundamental Transaction, such shares of the publicly
traded common stock (or their equivalent) of the Successor Entity (including its Parent
Entity) which the Holder would have been entitled to receive upon the happening of such
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Fundamental Transaction had this Note been converted immediately prior to such
Fundamental Transaction (without regard to any limitations on the conversion of this
Note), as adjusted in accordance with the provisions of this Note. Notwithstanding the
foregoing, the Holder may dect, at its sole option, by delivery of written notice to the
Company to waive this Section 5(a) to permit the Fundamental Transaction without the
assumption of this Note. The provisions of this Section 5 shall apply similarly and equally
to successive Fundamental Transactions and shall be applied without regard to any
limitations on the conversion of this Note.

(b)  Notice of a Change of Conirol; Redemption Right. No sooner than twenty
(20) Trading Days nor later than ten (10) Trading Days prior to the consummation of a
Change of Control (the “Change of Control Date”), but not pror to the public
announcement of such Change of Control, the Company shall deliver written notice thereof
via facsimile or electronic mail and ovemight courier to the Holder (a*“Change of Control
Notice”). At any time during the period beginning after the Holder's receipt of a Change
of Control Notice or the Holder becoming aware of a Change of Control if a Change of
Control Noticeis not delivered to the Holderin accordance with the immediately preceding
sentence (as applicable) and ending on the later of twenty (20) Trading Days after (A) the
date of consummation of such Change of Control or (B) the date of receipt of such Change
of Control Notice or (C) the date of the atmouncement of such Change of Control, the
Holder may require the Company to redeem all or any portion of this Note by delivering
written notice thereof (each, a “Change of Control Redemption Notice”, and the date
thereof, each a “Change of Control Redemption Notice Date™) to the Company, which
Change of Control Redenption Notice shall indicate the Conversion Amount the Holder
is electing to redeem. The portion of this Note subject to redemption pursuant to this
Section 5(b) shall be redeemed by the Company in cash at a price equal to the greatest of
(i) the product of (w) the Change of Control Redemption Premium multiplied by (y) the
Conversion Amount being redeemed, (i) the product of (x) the Change of Control
Redemption Premium multiplied by (y) the product of (A) the Conversion Amount being
redeemed nuiltiplied by (B) the quotient determined by dividing (I) the greatest Closing
Sale Price of the shares of Common Stock during the period beginning on the date
immediately preceding the earlier to oocur of (1) the consummation of the applicable
Change of Control and (2) the public announcement of such Change of Conirol and ending
on the date the Holder ddlivers the Change of Confrol Redemption Notice by (II) the
Altemate Conversion Price thenin effect (or; if a Dilutive Issuance occurs during the period
commencing on, and including, such Change of Control Redenmption Notice Date through,
and including such Change of Control Redemption Date (as defined below), the date of
such Dilutive Issuance) and (iii) the product of (y) the Change of Control Redemption
Premium multiplied by (z) the product of (A) the Conversion Amount being redeemed
multiplied by (B) the quotient of (I) the aggregate cash consideration and the aggregate
cash value of any non-cash consideration per share of Common Stock to be peid to the
holders of the shares of Common Stock upon consummation of such Change of Control
(any such non+cash consideration constituting puhlicly-traded securities shall be valued at
the highest of the Closing Sale Price of such secumities as of the Trading Day immediately
prior to the consummation of such Change of Control, the Closing Sale Price of such
sectrities on the Trading Day immediately following the public announcement of such
nronnsed Chance of Contml and the Closina Sale Price of such secumities on the Tradina
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Day immediately prior to the public announcement of such proposed Change of Control)
divided by (II) the Conversion Price then in effect (the “Change of Control Redemption
Price”). Redemptions required by this Section 5(b) shall be made in accordance with the
provisions of Section 13 and shall have priority to payments to stockholders in connection
with such Change of Control. To the extent redemptions required by this Section 5(b) are
deemed or determined by a court of competent jurisdiction to be prepayments of this Note
by the Company, such redemptions shall be deemed to be voluntary prepayments.
Notwithstanding anything to the contrary in this Section 5(b), but subject to Section 3(d),
until the Change of Control Redermption Price (together with any Late Charges thereon) is
paid in full, the Conversion Amount submitted for redemption under this Section 5(b)
(together with any Late Charges thereon) may be converted, in whole or in part, by the
Holder into Common Stock pursuant to Section 3. In the event of a partial redemption of
this Note pursuant hereto, (x) the Principal amount redeemed shall be deducted from the
Installment Amount(s) relating to the applicable Installment Date(s) as set forth in the
Change of Control Redemption Notice. In the event of the Company’s redemption of any
portion of this Note under this Section 5(h), the Holder's damages would be uncertain and
difficult to estimate because of the parties” inahility to predict future interest rates and the
uncertainty of the availahility of a suitable substitute investment opportunity for the Holder.
Accordingly, any redemption premium due under this Section 5(b) is intended by the
parties to be, and shall be deemed, a reasonable estimate of the Holder's actual loss of its
Investment opportunity and not as a penalty.

6. RIGHIS UPON ISSUANCE OF PURCHASE RIGHTS AND OTHER
CORPORATE EVENTS.

(@  Purchase Rights. In addition to any adjustments pursuant to Section 7
below, if &t any time the Company grants, issues or sells any Options, Convertible
Securities or rights to purchase stock, warrants, securities or other property pro rata to all
or substantially all of the record holders of any class of Common Stock (the “Purchase
Rights”), then the Holder will be entitled to acquire, upon the terms applicable to such
Purchase Rights, the aggregate Purchase Rights which the Holder could have acquired if
the Holder had held the mumber of shares of Common Stock acquirable upon complete
conversion of this Note (without taking into account any limitations or restrictions on the
convertihility of this Note and assuming for such purpose that the Note was converted at
the Altemate Conversion Price as of the applicable record date) immediately prior to the
date on which a record is taken for the grant, issuance or sale of such Purchase Rights, or,
if no such record is taken, the date as of which the record holders of shares of Common
Stiock are to be determined for the grant, issue or sale of such Purchase Rights (provided,
however, that to the extent that the Holder’ s right to participate in arny such Purchase Right
would result in the Holder and the other Attribution Parties exceeding the Maximum
Percentage, then the Holder shall not be entitled to participate in such Purchase Right to
the extent of the Maximum Percentage (and shall not be entitled to beneficial ownership of
such shares of Common Stock as a result of such Purchase Right (and beneficial
ownership) to the extent of any such excess) and such Purchase Right to such extent shall
be held in abeyance up to ninety (90) Trading Days, provided that such period shall be
tolled during any period of time in which Equity Conditions Failure shall have occurred
and be continuing (and, if such Purchase Right has an expiration date, manrity date or
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other similar provision, such term shall be extended by such mumber of days held in
abeyance, if applicable) for the benefit of the Holder until such time or times during such
extended period, asits right thereto would not result in the Holder and the other Attribution
Parties exoeeding the Maximum Percentage, at which time or times the Holder shall be
granted such right (and any Purchase Right granted, issued orsold on such initial Purchase
Right or on any subsequent Purchase Right held similarly in abeyance (and, if such
Purchase Right has an expiration date, maturity date or other similar provision, such term
shall be extended by such number of days held in abeyance, if applicable)) to the same
extent as if there had been no such limitation). The Holder shall be deemed to have waived
the right to receive any such Purchase Rights that remain held in abeyance at the end of
such abeyance period if not granted prior to such time.

(h)  Other Corporate Events. In addition to and not in substitution for any other
rights hereunder, prior to the consummation of any Fundamental Transaction pursuant to
which holders of shares of Common Stock are entitled to receive securities or other assets
with respect to or in exchange for shares of Common Stock (a “Corporate Event”), the
Company shall make appropriate provision to ensure that the Holder will thereafter have
the right to receive upon a conversion of this Note, at the Holder's option (i) in addition to
the shares of Common Stock receivable upon such conversion, such securities or other
assets to which the Holderwould have been entitled with respect to such shares of Common
Stock had such shares of Common Stock been held by the Holder upon the consummation
of such Corporate Event (without taking into account any limitations or restrictions on the
convertihility of this Note) or (ii) in lieu of the shares of Common Stock otherwise
receivable upon such conversion, such securities or other assets received by the holders of
shares of Common Stock in connection with the consummation of such Corporate Event
in such amounts as the Holder would have heen entitled to receive had this Note initially
beenissued with conversion rights for the form of such consideration (as opposed to shares
of Common Stock) at a conversion rate for such consideration commensurate with the
Conversion Rate. Provision made pursuant. to the preceding sentence shall be in a form
and substance satisfactory to the Holder. The provisions of this Section 6 shall apply
similarty and equally to successive Corporate Events and shall be applied without regard
to any limitations on the conversion or redemption of this Note.

7. RIGHTS UPON ISSUANCE OF OTHER SECURITIES.

(@  Adjustment of Conversion Price upon Issuance of Common Stock. If and
whenever on or after the Subscription Date the Company grants, issues or sells (or enters
into any agreement to grant, issue orsell), orin accordance with this Section 7(a) is deemed
to have granted, issued or sold, any shares of Common Stock (including the issuance or
sale of shares of Common Stock owned or held by or for the acoount of the Company, but
excluding any Excluded Securities issued or sold or deemed to have been issued or sold)
for a consideration per share (the “New Issuance Price”) less than a price equal to the
Conversion Price in effect immediately prior to such issuance or sale or deemed issuance
or sale (such Conversion Price then in effect is refenred to herein as the “Applicable
Price”) (the foregoing a“Basic Dilutive Issuance”), then, immediately aftersuch Dilutive
Issuance, the Conversion Price then in effect shall be reduced o an amount equal to the
New Issuance Price. For all purposes of the foregoing (including, without limitation,
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determining the adjusted Conversion Price and the New Issuance Price under this Section
7(a)), the following shall be applicable:

(i)  Issuance of Options. If the Company in any manner grants, issues
or sells (orenters into any agreement to grant, issue or sell) any Options and the lowest
price per share for which one share of Common Stock is at any time issuable upon the
exercise of any such Option or upon conversion, exercise or exchange of any
Convertible Securities issuable upon exercise of any such Option or otherwise pursuant
to the terms thereof isless than the Applicable Price, then such share of Common Stock
shall be deemed to be outstanding and to have been issued and sold by the Company at
the time of the granting, issuance or sale of such Option for such price per share. For
purposes of this Section 7(a)(i), the “lowest price per share for which one share of
Common Stock is at. any time issuable upon the exertise of any such Option or upon
conversion, exercise or exchange of any Convertible Securities issuable upon exerise
of ary such Option or otherwise pursuant to the terms thereof™ shall be equal to (1) the
lower of (x) the sum of the lowest amounts of consideration (if any) received or
receivable by the Company with respect to any one share of Common Stock upon the
granting, issuance or sale of such Option, upon exercise of such Option and upon
conversion, exertise or exchange of any Convertible Security issuable upon exerise
of such Option or otherwise pursuant. to the temms thereof and (y) the lowest exercise
price set forth in such Option for which one share of Common Stock is issuable (or
may become issuable assuming all possible market conditions) upon the exercise of
any such Options or upon conversion, exercise or exchange of any Convertible
Securities issuable upon exercise of any such Option or otherwise pursuant to the tenms
thereof, minus (2) the sum of all amounts peid or payable to the holder of such Option
(or any other Person) with respect to any one share of Common Stock upon the
granting, issuance or sale of such Option, upon exercise of such Option and upon
conversion, exartise or exchange of any Convertible Security issuable upon exertise
of such Option or otherwise pursuant to the terms thereof plus the value of any other
consideration consisting of cash, debt forgiveness, assets or any other property received
or receivable by, or benefit conferred on, the holder of such Option (or any other
Person). Excent as contemplated below, no further adjustment of the Conversion Price
shall be made upon the actual issuance of such share of Common Stock or of such
Convertible Securities upon the exercise of such Options or otherwise pursuant to the
tenms thereof or upon the actual issuance of such shares of Common Stock upon
conversion, exercise or exchange of such Convertible Securities.

(i)  Issuance of Convertible Securities. If the Company in any manner
issues or sells (or enters into any agreement to issue or sell) any Convertible Securities
and the lowest price per share for which one share of Common Stock is at any time
issuable upon the conversion, exercise or exchange thereof or otherwise pursuant to the
terms thereof is less than the Applicable Price, then such share of Common Stock shall
be deemed to be outstanding and to have been issued and sold by the Company at the
time of the issuance orsale of such Convertible Securities for such price per share. For
the purposes of this Section 7(a)(ii), the “lowest price per share for which one share of
Common Stock is at any time issuable (or may become issuable assuming all possible
market conditions) upon the conversion, exercise or exchance thereof or otherwise
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pursuant to the terms thereof” shall be equal to (1) thelowerof (x) the sumof the lowest
amounts of consideration (if any) received or receivable by the Company with respect
to one share of Common Stock upon the issuance or sale of the Convertible Security
and upon conversion, exercise or exchange of such Convertible Security or otherwise
pursuant to the terms thereof and (y) the lowest conversion price set forth in such
Convertible Secwrity for which one share of Common Stock is issuable upon
conversion, exertise or exchange thereof or otherwise pursuant to the tenms thereof
minus (2) the sum of all amounts paid or payable to the holder of such Convertible
Security (or any other Person) with respect to any one share of Common Stock upon
the issuance or sale of such Convertible Security plus the value of any other
consideration received or receivable consisting of cash, debt forgiveness, assets orother
property by, or benefit conferred on, the holder of such Convertible Security (or any
other Person). Except as contemplated below, no further adjustment of the Conversion
Price shall be made upon the actual issuance of such shares of Common Stock upon
conversion, exercise or exchange of such Convertible Securities or otherwise pursuant
to the terms thereof, and if any such issuance or sale of such Convertible Searities is
made upon exercise of any Options for which adjustment of the Conversion Price has
been or is to be made pursuant to other provisions of this Section 7(a), except as
contemplated below, no further adjustment of the Conversion Price shall be made hy
reason of such issuance or sale.

(iii)  Change in Option Price or Rate of Conversion. If the purchase or
exertise price provided forin any Options, the additional consideration, if any, payable
upon the issue, conversion, exertise or exchange of any Convertible Seaurities, or the
rate ab which any Convertible Securities are convertible into or exercisable or
exchangeable for shares of Common Stock increases or decreases at any time (other
than proportional changes in conversion or exertise prices, as applicable, in connection
with an event referred to in Section 7(h) below), the Conversion Price in effect at the
time of such increase ordecrease shall be adjusted to the Conversion Price which would
have been in effect at such time had such Options or Convertible Securities provided
for such increased or decreased purchase price, additional consideration or increased
or decreased conversion rate (as the case may be) at the time initially granted, issued
orsold. Forpurposes of this Section 7(a)(iii), if the terms of any Option or Convertible
Seaurity that was outstanding as of the Subscription Date are increased or decreased in
the manner described in the immediately preceding sentence, then such Option or
Convertible Security and the shares of Common Stock deemed issuable upon exertise,
conversion or exchange thereof shall be deemed to have been issued as of the date of
such increase or decrease. No adjustment pursuant to this Section 7(a) shall be made
if such adjustment would result in an increase of the Conversion Price then in effect.

(iv) Calculation of Consideration Received. If any Option and/or
Convertible Security and/or Adjustment Right is issued in connection with the issuance
or sale or deemed issuance or sale of any other securities of the Company (as
determined by the Holder, the “Primary Security”, and such Option and/or
Convertible Security and/or Adjustment Right, the “Secondary Securities”), together
comprising one integrated transaction (or one or more transactions if such issuances or
sales or deemed issuances or sales of seaurities of the Company either (A) have at least
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one investor or purchaser in common, (B) are consummated in reasonable proximity to
each other and/or (C) are consummated under the same plan of financing), the
aggregate consideration per share of Common Stock with respect to such Primary
Security shall be deemed to be equal to the difference of (x) the lowest price per share
forwhich one share of Common Stock was issued (orwas deemed to beissued pursuant
to Section 7(a)(i) or 7(a)(ii) above, as applicable) in such integrated transaction solely
with respect to such Primary Security, minus (y) with respect to such Secondary
Securities, the sum of (I) the Black Scholes Consideration Value of each such Option,
if any, (II) the fair market value (as determined by the Holder in good faith) or the
Black Scholes Consideration Value, as applicable, of such Adjustment Right, if any,
and (III) the fair market value (as determined by the Holder) of such Corvertible
Seawnity, if any, in each case, as determined on a per share basis in accordance with
this Section 7(a)(iv). If any shares of Common Stock, Options or Convertible
Securities are issued or sold or deemed to have been issued or sold for cash, the
consideration received therefor (for the purpose of determining the consideration paid
forsuch Common Stock, Option or Convertible Security, but not for the purpose of the
calculation of the Black Scholes Consideration Value) will be deemed to be the net
amount of consideration received by the Company therefor. If any shares of Common
Stock, Options or Convertible Securities are issued or sold for a consideration other
than cash, the amount of such consideration received by the Compeny (for the purpose
of determining the consideration paid for such Common Stock, Option or Convertible
Security, but not for the purpose of the calculation of the Black Scholes Consideration
Value) will be the fair value of such consideration, except where such consideration
consists of publicly traded secumties, in which case the amount of consideration
received by the Company for such securities will be the anthmetic average of the
VWAPs of such security for each of the five (5) Trading Days immediately preceding
the date of receipt. If any shares of Common Stock, Options or Convertible Securities
areissued to the owners of the non-surviving entity in connection with any mergerin
which the Company is the surviving entity, the amount of consideration therefor (for
the purpose of determining the consideration paid for such Common Stock, Option or
Convertible Security, but not for the purpose of the calculation of the Black Scholes
Consideration Value) will be deemed to be the fair value of such portion of the net
assets and business of the non-surviving entity as is attributable to such shares of
Common Stock, Options or Convertible Securities (as the case may be). Thefairvalue
of any consideration other than cash or publicly traded securities will be determined
jointly by the Compeny and the Holder. If such parties are unable to reach agreement
within ten (10) days after the occurrence of an event requiring valuation (the
“Valuation Event”), the fairvalue of such consideration will be determined within five
(5) Trading Days after the tenth (10%) day following such Valuation Event by an
independent, remmliemalsmonﬂy selected by the Company and the Holder. The
determination of such appraiser shall be final and hinding upon all parties absent
manifest enor and the fess and expenses of such appraiser shall be bome by the

Cornpeny.

(v)  Record Date. If the Company takes a record of the holders of shares
of Comimon Stock for the purpose of entitling them (A) to receive a dividend or other
distrihution navable in shares of Common Stock. Ontions orin Convertible Semimities
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or (B) to subscribe for or purchase shares of Common Stock, Options or Convertible
Securities, then such record date will be deemed to be the date of the issuance or sale
of the shares of Common Stock deemed to have been issued or sold upon the
declaration of such dividend or the making of such other distribution or the date of the
granting of such right of subscription or purchase (as the case may be).

(b Adjustment of Conversion Price upon Subdivision or Combination of
Common Stock. Without limiting any provision of Section 6, Section 17 or Section 7(a),
if the Company at any time on orafter the Subscription Date subdivides (by any stock split,
stock dividend, stock comhbination, recapitalization or other similar fransaction) one or
more classes of its outstanding shares of Common Stock into a greater number of shares,
the Conversion Price in effect immediately prior to such subdivision will be
proportionately reduced.  Without limiting any provision of Section 6, Section 17 or
Section 7(a), if the Company at any time on or after the Subscription Date combines (by
any stock split, stock dividend, stock combination, recapitalization or other similar
transaction) one or more classes of its outstanding shares of Common Stock into a smaller
number of shares, the Conversion Price in effect immediately prior to such combination
will be proportionately increesed. Any adjustment pursuant to this Section 7(b) shall
become effective immediately after the effective date of such subdivision or combination.
If any event requiring an adjustment under this Section 7(b) occurs during the period that
a Conversion Price is calculated hereunder; then the calculation of such Conversion Price
shall be adjusted appropriately to reflect such event.

(0  Holder's Right of Adjusted Conversion Price upon Varable Price
Securities; Permitted Setlement Transactions.

(i)  Adjustment upon Varable Price Transactions. In addition to and
not in limitation of the other provisions of this Section 7, if the Compeny in any
manner issues or sells or enters into any agreement to issue or sell, any Common
Stock, Options or Convertible Securities) other than in any Permitted Vanable Rate
Transactions (as defined in the Securities Purchase Agreement) (any such
secunties, “Variable Price Securities”), after the Subscription Date that are
issuable pursuant to such agreement or convertible info or exchangeable or
exercisable for shares of Common Stock at a price which varies or may vary with
the market price of the shares of Common Stock, including by way of one ormore
reset(s) to a fixed price, but exclusive of such formulations reflecting customary
anti-dilution provisions (such as share splits, share combinations, share dividends
and similar transactions) (each of the formulations for such variable price being
herein refemred to as, the “Variable Price”), the Company shall provide written
notice thereof via facsimile and ovemight courier to the Holder on the date of such
agreement and the issuance of such Convertible Securities or Options. From and
after the date the Compeny enters into such agreement or issues any such Variable
Price Securities, the Holder shall have the right, but not the obligation, inits sole
discretion to substitute the Variahle Price forthe Conversion Price upon conversion
of this Note by designating in the Conversion Notice delivered upon any conversion
of this Note that solely for purposes of such conversion the Holderis relying on the
Varable Price rather than the Conversion Price then in effect. The Holder’s
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election to rely on a Variable Price for a particular conversion of this Note shall not
obligate the Holder to rely on a Varable Price for any future conversion of this
Note.

(i)  Adustments upon Permitied Settlement Transactions. If the
Company engages in any Permitted Settlement Transaction that would be a Basic
Dilutive Issuance pursuant to Section 7(a), but for the fact that such Permitted
Settlement Transaction is an Excluded Security (each, a “PST Dilutive Issuance”,
and together with each Basic Dilutive Issuance, each a “Dilutive Issuance”), then,
immediately after the time of consummation of such Permitted Settlement
Transaction, the Holder shall thereafter have the right to convert all, or any part, of
such portion of the Conversion Amount of this Note equal to the aggregate fair
market value of the secunties issued in such Permitted Setflement Transaction (as
determined in accordance with Section 7(a)(iv) above) at the New Issuance Price
of such Permitted Setflement Transaction (as determined pursuant to Section 7(a)
above as if such Permitted Settlement Transaction was not an Excluded Secunity
thereunder) (each, a “PST Issuance Price”).

(d  OtherEvents. Inthe event that the Company (or any Subsidiary) shall take
any action to which the provisions hereof are not strictly applicable, or, if applicable, would
not operate to protect the Holder from dilution or if any event occurs of the type
contemplated by the provisions of this Section 7 but not expressly provided for by such
provisions (including, without limitation, the granting of stock appreciation rights,
phantom stock rights or other nights with equity features), then the Company’s hoard of
directors shall in good faith determine and implement an appropriate adjustment in the
Conversion Price so as to protect the rights of the Holder, provided that no such adjustment
pursuant to this Section 7(d) will increase the Conversion Price as otherwise determined
pursuant to this Section 7(d), provided further that if the Holder does not accept such
adjustments as appropriately protecting its interests hereumder agginst such dilution, then
the Company's board of directors and the Holder shall agree, in good faith, upon an
independent investment bank of nationally recognized standing to make such appropriate
adjustments, whose determination shall be final and binding absent manifest enor and
whose fees and expenses shall be bome by the Conpeny.

(¢  Calculations. All calculations under this Section7 shall be made by
rounding to the nearest cent or the nearest 1/100™ of a share, as applicable. The numberof
shares of Common Stock outstanding at any given time shall not include shares owned or
held by orfor the account of the Company, and the disposition of any such shares shall be
considered an issue or sale of Common Stock.

()  Voluntary Adjustment by Company. Subject to the rules and requlations of
the Principal Market, the Compeny may at any time during the term of this Note, with the
prior wiitten consent of the Required Holders (as defined in the Secunties Purchase
Agreement), reduce the then current Conversion Price of each of the Notes to any amount
and for any period of time deemed appropriate by the board of directors of the Company.
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8 INSTALLMENT REDEMPTION.

(@  General. On each applicable Installment Date, the Company shall
pay to the Holder of this Note the applicable Installment Amount due on such date by
redeeming (each, an “Installment Redemption”) such Installment Amount in cash on such
Installment Date by wire transfer to the Holder of immediately available fimds in an
amount equal to 107% of the applicable Installment Amount (the “Installment
Redemption Price”). Notwithstanding anything to the contrary in this Section 8(a), but
subject to Section 3(d), until the Installment Redemption Price (together with any Late
Charges thereon) is paid in full, the Installment Amount (together with any Late Charges
thereon) may be converted, in whole orin part, by the Holderinto Common Stock pursuant
to Section 3. In the event the Holder elects to convert all or any portion of the Installment
Amount prior to the applicable Installment Date as set. forth in the immediately preceding
sentence, the Installment Redemption Amount so converted shall be deducted from the
Installment Amounts relating to the applicable Installment Date(s) as set forth in the
applicahble Conversion Notice. Redemptions required by this Section 8(a) shall be madein
accordance with the provisions of Section 13.

(b) Defenred Installment Amount.  Notwithstanding any provision of
Section 8(a) to the contrary, the Holder may, at its option and in its sole discretion, deliver
a written notice to the Company no later than the Trading Day immediately prior to the
applicable Installment Date electing to have the payment of all or any portion of an
Installment Amount. payable on such Installment Date deferred (such amount deferred, the
“Deferral Amount”, and such defemal, each a “Deferral”) until any subsequent
Installment Date selected by the Holder (as applicable, the “New Installment Date” with
respect to such applicable Deferral Amount), in its sole discretion, in which case, the
Deferral Amount shall be added to, and become part of, such subsequent Installment
Amount and (i) if such Deferral is made at the request of the Company, such Deferral
Amount shall continue to accrue Interest hereunder or (ii) if such Deferral is not made at
the request of the Company, unless an Event of Default has occurred and is continuing (in
which case, such Deferral Amount shall accrue interest at the Default Rate), such Deferral
Amount shall not continue to accrue Interest hereunder.  Any notice delivered by the
Holder pursuant to this Section 8(b) shall set forth (i) the Deferral Amount, (i) whetherthe
Company has requested such Deferral and (iii) the applicable New Installment Date with
respect to such Deferral Amourt.

(00 Acceleration of Installment Amounts.

(i)  General. Notwithstanding any provision of this Section 8 to
the contrary, at any time after a Deferral, the Holder may, by delivery of written
notice to the Company (each, an “Acceleration Notice”, and the date thereof, each
an “Acceleration Notice Date”), require the Company to redeem (each, an
“Acceleration”) all, or any part, of such Deferral Amount as specified in such
Acceleration Notice (each, an “Acceleration Amount™) in cash at a redemption
price equal to 107% of such Deferral Amount (including, without limitation, any
Interest, Make-Whole Amount and/or Late Charges, as applicable, that may have
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accrued thereon from and after the time of such Deferral hereunder, if any) (each,
an “Acceleration Redemption Price”).

(i)  Mechanics. Each Acceleration Notice shall specify (x) such
applicable Acceleration Amount, (y) such applicable Acodleration Redemption
Price with respect to such Acceleration Amount and (z) the date of such
Acceleration (each, an “Acceleration Redemption Date”), which shall be the fifth
(5™ Trading Day after the applicable Acodleration Notice Date.  Redemptions
required by this Section 8(c) shall be made in accordance with the provisions of
Section 13. Notwithstanding anything to the contrary in this Section 8(c) shall, but
subject to Section 3(d), until the Holder receives the Acceleration Redemption
Price, the Acceleration Amount may be converted, in whole or in part, by the
Holder into Common Stock pursuant to Section 3, and any such conversion shall
reduce the Acceleration Amount in the manner set forth by the Holder in the
applicable Conversion Notice.

9. SUBSEQUENT PLACEMENT OPTIONAL REDEMPTION

(@  General. With respect to any given Subsequent Placement (as defined in
the Securities Purchase Agreement) (including, without limitation, any ATM/EOL
Transaction (as defined in the Securities Purchase Agreement), but excluding any other
Excluded Securities)(each, an “Eligible Subsequent Placement”), from and after the
earlier of (x) the date the Holder becomes aware of the occurrence of such Eligible
Subsequent. Placement (the “Holder Notice Date”) and (y) the later of (A) the fifth (5%)
Trading Day after the Company has delivered written notice to the Holder of the occurrence
(or potential occurrence) of such Eligible Subsequent Placement (each, a “Company
Subsequent Placement Notice”) and (B) the time of consummation of such Eligible
Subsequent Placement, the Holder shall have the right, in its sole discretion, to require that
the Company redeem (each an “Optional Redemption™) all, or any portion, of the
Conversion Amount under this Note not in excess of (together with any Optional
Redemption Amount (as defined in the applicable other Note of the Holder) of any other
Notes of the Holder) the Holder’s Holder Pro Rata Amount of 40% of the gross proceeds
(less any reasonable placement agent, underwriter and/or legal fees and expenses) of such
Eligible Subsequent Placement (each, an “Eligible Optional Redemption Amount”) by
delivering written notice thereof (each, an “Optional Redemption Notice”, and the date
thereof, each an “Optional Redemption Notice Date”) to the Compeny. Notwithstanding
the foregoing, (1) if such Eligible Subsequent Placement is an ATM/EOL Transaction, the
Company shall not be required to deliver more than one Company Subsequent Placement
Notice in any ten (10) Trading Day period and (II) if the Holder is participating in an
Hligihle Subsequent Placement, upon the written request of the Holder, the Company shall
apply all, or any part, as set forth in such written request, of any amounts that would
otherwise be payahle to the Holder in such Optional Redemption, on a dollar-for-dollar
basis, against the purchase price of the seaurities to be purchased by the Holder in such
Eligible Subsequent Placement.

()  Mechanics. The Optional Redemption Notice shall indicate that all, orsuch
applicable portion, as set forth in the applicable Optional Redemption Notice, of the
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Eligible Optional Redemption Amount the Holder is electing to have redeemed (the
“Optional Redemption Amount”) and the date of such Optional Redemption (the
“Optional Redemption Date”), which shall be the later of (x) the fifth (5%) Trading Day
after the date of the applicable Optional Redemption Notice and (y) the date of the
consummation of such Eligible Subsequent Placement. The portion of this Note subject to
redemption pursuant to this Section 9 shall be redeemed by the Company in cash at aprice
equal to 107% of the greater of (1) Optional Redemption Amount and (ii) the product of
(X) the quotient of (I) the Optional Redemption Amount divided by (II) the Altemate
Conversion Price as in effect at such time as the Holder delivers an Optional Redemption
Notice (or, if a Dilutive Issuance occurs during the period commencing on, and including,
such Optional Redemption Notice Date through, and including such Optional Redemption
Date, the date of such Dilutive Issuance) multiplied by (Y') the greatest Closing Sale Price
of the Common Stock on any Trading Day during the period commencing on the date
immediately preceding the oocurrence of such Eligible Subsequent Placement and ending
on the later of (x) the fifth (5%) Trading Day after the date of the applicable Optional
Redemption Notice and (y) the date of the consummation of such Eligible Subsequent
Placement (the “Optional Redemption Price”). Redemptions required by this Section 9
shall be made in accordance with the provisions of Section 13. Notwithstanding anything
to the contrary in this Section 9, but subject to Section 3(d), until the Holder receives the
Optional Redemption Price, the Optional Redemption Amount may be converted, inwhole
or in part, by the Holder into Common Stock pursuant to Section 3, and any such
conversion shall reduce the Optional Redemption Amount in the manner set forth by the
Holder in the applicable Conversion Notice.

10.  REDEMPTIONS AT THE COMPANY 'S ELECTION.

(@  Company Optional Redemption. At any time after date hereof, the
Company shall have the night to redeemall, but not less than all, of the Conversion Amount
then remaining under this Note (the “Company Optional Redemption Amount”) on the
Company Optional Redemption Date (each as defined below) (a “Company Optional
Redemption”). The portion of this Note subject to redemption pursuant to this Section
10(a) shall be redeemed by the Company in cash at a price (the “Company Optional
Redemption Price”) equal to 107% of the greater of (i) the Conversion Amount. being
redeemed as of the Compeny Optional Redemption Date and (ii) the product of (1) the
quotient of (I) the Company Optional Redemption Amount divided by (II) the Altemate
Conversion Price as in effect at such Company Optional Redemption Notice Date (or; if a
Dilutive Issuance occurs during the period commencing on, and including, such Cormpany
Optional Redemption Notice Date through, and including such Company Optional
Redemption Date, the date of such Dilutive Issuance) multiplied by (2) the greatest Closing
Sale Price of the Common Stock on any Trading Day during the period conmencing on
the date immediately preceding such Company Optional Redemption Notice Date and
ending on the Trading Day immediately prior to the date the Compeany makes the entire
payment required to be made under this Section 10(a). The Company may exercise its
right to require redemption under this Section 10(a) by delivering a written notice thereof
by facsimile or electronic mail and ovemight courier to all, but not less than all, of the
holders of Notes (the “Company Optional Redemption Notice™ and the date all of the
holders of Notes received such notice is refenred to as the “Company Optional
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Redemption Notice Date”). The Compeny may deliver only one Company Optional
Redemption Notice hereunder and such Company Optional Redemption Notice shall be
imevocable. The Company Optional Redemption Notice shall (x) state the date on which
the Company Optional Redemption shall occur (the “Company Optional Redemption
Date”) which date shall not be less than ten (10) calendar days nor more than thirty (30)
calendar days following the Compeny Optional Redemption Notice Date, and (y) state the
aggregate Conversion Amount of the Notes which is being redeemed in such Company
Optional Redemption from the Holderand all of the other holders of the Notes pursuant to
this Section 10(a) (and analogous provisions under the Other Notes) on the Cornpany
Optional Redemption Date. Notwithstanding anything herein to the contrary, at any time
prior to the date the Company Optional Redemption Price is paid, in full, the Company
Optional Redemption Amount may be converted, in whole or in part, by the Holder into
shares of Common Stock pursuant to Section 3. All Conversion Amounts converted by
the Holder after the Company Optional Redemption Notice Date shall reduce the Compeny
Optional Redemption Amount of this Note required to be redeemed on the Cormpany
Optional Redemption Date. Redemptions made pursuant to this Section 10(a) shall be
made in accordance with Section 12. In the event of the Company’s redemption of any
portion of this Note under this Section 10, the Holder' s damages would be uncertain and
difficult to estimate because of the parties’ inahility to predict future interest rates and the
uncertainty of the availahility of a suitable substitute investment opportumity forthe Holder.
Accordingly, any redemption premium due under this Section 10 is intended by the parties
to be, and shall be deemed, a reasonable estimate of the Holder's actual loss of its
investment opportunity and not as a penalty. For the avoidance of doubt, the Company
shall have no right to effect a Company Optional Redemption if any Event of Default has
oocurred and continuing (regardless of whether the Holder has delivered an Event of
Default Redemption Notice to the Company or if such Event of Default has been cured
thereafter) but any Event of Default shall have no effect upon the Holder' s right to convert
this Note in its discretion.

(b  Pro Rata Redemption Requirement. If the Company elects to cause
a Company Optional Redemption of this Note pursuant to Section 10(a), then it must
simultaneously take the same action with respect to all of the Other Notes.

11.  NONCIRCUMVENTION. The Company hereby covenants and agrees that the
Company will not, by amendment of its Certificate of Incorporation (as defined in the Securities
Purchase Agreement), Bylaws (as defined in the Securities Purchase Agreement) or through any
reorganization, transfer of assets, consolidation, merger; scheme of arrangement, dissolution, issue
or sale of securities, or any other voluntary action, avoid or seek to avoid the observance or
performance of any of the terms of this Note, and will at all times in good faith canry out all of the
provisions of this Note and take all action as may be required to protect the rights of the Holder of
this Note. Without limiting the generality of the foregoing or any other provision of this Note or
the other Transaction Documents, the Company (a) shall not increase the par value of any shares
of Common Stock receivable upon conversion of this Note above the Conversion Price then in
effect, and (b) shall take all such actions as may be necessary or appropriate in order that the
Company may validly and legally issue fully paid and nonassessable shares of Common Stock
upon the conversion of this Note. Notwithstanding anything herein to the contrary, if after the
sixty (60) calendar day amniversary of the Issuance Date, the Holder is not permitted to convert
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this Note in full for any reason (other than pursuant to restrictions set forth in Section 3(d) hereof),
the Company shall use its best efforts to prompily remedy such failure, including, without
limitation, obtaining such consents or approvals as necessary to permit such conversion into shares
of Common Stock.

12, RESERVATION OF AUTHORIZED SHARES.

(@  Resevation. Solong asany Notes remain outstanding, the Company shall
at all times reserve at least 200% of the mumber of shares of Common Stock as shall from
time to time be necessary to effect the conversion, including without limitation, Altemate
Conversions of all of the Notes then outstanding (without regard to any limitations on
conversions and assuming such Notes remain outstanding until the Maturity Date) at the
Altemate Conversion Price then in effect (the “Required Reserve Amount”). The
Required Reserve Amount (including, without limitation, each increase in the number of
shares so reserved) shall be allocated pro rata among the holders of the Notes based on the
original principal amount of the Notes held by each holder on the Closing Date or increase
in the number of reserved shares, as the case may be (the “Authorized Share Allocation™).
In the event that a holder shall sell or otherwise transfer any of such holder’s Notes, each
transferee shall be allocated a pro rata portion of such holder's Authorized Share
Allocation. Any shares of Common Stock reserved and allocated to any Person which
ceases to hold any Notes shall be allocated to the remaining holders of Notes, pro rata based
on the principal amount of the Notes then held by such holders.

(b)  Insufficient Authorized Shares. If, notwithstanding Section 12(a), and not
in limitation thereof, at any time while any of the Notes remain outstanding the Company
does not have a sufficient mumber of authorized and unreserved shares of Common Stock
to satisfy its obligation to reserve for issuance upon conversion of the Notes at least a
number of shares of Common Stock equal to the Required Reserve Amount (an
“Authorized Share Failure”), then the Company shall immediately take all action
necessary to increase the Company’s authorized shares of Common Stock to an amount
sufficient to allow the Company to reserve the Required Reserve Amowunt for the Notes
then outstanding. Without limiting the generality of the foregoing sentence, as soon as
practicable after the date of the occurrence of an Authorized Share Failure, but in no event
later than sixty (60) days after the occurrence of such Authorized Share Failure, the
Company shall hold a meeting of its stockholders for the approval of an increase in the
number of authorized shares of Common Stock. In connection with such mesting, the
Company shall provide each stockholder with a proxy statement and shall use its best
efforts to solicit its stockholders’ approval of such increase in authorized shares of
Common Stock and to cause its board of directors to recommend to the stockholders that
they approve such proposal. In the event that the Company is prohibited from issuing
shares of Common Stock pursuant to the tenrs of this Note due to the failure by the
Company to have sufficient shares of Common Stock available out of the authorized but
unissued shares of Common Stock (such unavailable number of shares of Common Stock,
the “Authorized Failure Shares”), inlieu of delivering such Authorized Failure Shares to
the Holder, the Company shall pay cash in exchange for the redemption of such portion of
the Conversion Amount convertible into such Authorized Failure Shares at a price equal to
the sum of (i) the product of (x) such number of Authorized Failure Shares and (y) the
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greatest Closing Sale Price of the Common Stock on any Trading Day during the period
commencing on the date the Holder delivers the applicable Conversion Notice with respect
to such Authorized Failure Shares to the Company and ending on the date of such issuance
and payment under this Section 12(a); and (ii) to the extent the Holder purchases (in an
open market transaction or otherwise) shares of Common Stock to deliver in satisfaction
of asale by the Holder of Authorized Failure Shares, any brokerage commissions and other
out-of-pocket expenses, if any, of the Holder incurred in connection therewith. Nothing
contained in Section 12(a) or this Section 12(h) shall limit any obligations of the Conpany
under any provision of the Securities Purchase Agreement.

13.  REDEMPTIONS.

(@  Mechanics. The Company shall deliver the applicable Event of Default
Redemption Price to the Holder in cash within five (5) Business Days after the Compary’s
receipt of the Holder's Event of Default Redemption Notice (each, an “Event of Default
Redemption Date”). If the Holder has submitted a Change of Control Redemption Notice
in accordance with Section 5(b), the Company shall deliver the applicable Change of
Control Redemption Price to the Holder in cash concurrently with the consummation of
such Change of Conirol if such notice is received prior to the consummation of such
Change of Control and within five (5) Business Days after the Compeny’s receipt of such
notice otherwise (each, a “Change of Control Redemption Date”). The Company shall
deliver the applicable Installment Redemption Price to the Holderin cash on the applicable
Installment Date. The Company shall deliver the applicable Acceleration Redemption
Price to the Holder in cash on the applicable Acceleration Date. The Compeny shall deliver
the applicable Optional Redenption Price to the Holder in cash on the applicable Optional
Redemption Date. The Company shall deliver the applicable Company Optional
Redermption Price to the Holder in cash on the applicable Company Optional Redemption
Date. Notwithstanding anything herein to the contrary, in connection with any redemption
hereunder at a time the Holderis entitled to receive a cash payment under any of the other
Transaction Documents, at the option of the Holder delivered in writing to the Conpany,
the applicable Redemption Price hereunder shall be increased by the amount of such cash
payment owed to the Holder under such other Transaction Document and, upon payment
in full or conversion in accordance herewith, shall safisfy the Compeny’s payment
obligation under such other Transaction Document. In the event of a redemption of less
than all of the Conversion Amount of this Note, (x) the Company shall promptly cause to
be issued and delivered to the Holder a new Note (in accordance with Section 20(d))
representing the outstanding Principal which has not been redeemed and (y) the
Redemption Price shall be applied against Installment Amounts hereunder in reverse order
(from the Installment Amount due on the last Installment Date hereunder backward by
Installment Dates) unless otherwise specified by the Holder in writing. In the event that
the Company does not pay the applicable Redemption Price to the Holder within the time
period required, at any time thereafter and until the Compeany pays such unpaid
Redemption Price in full, the Holder shall have the option, inlieu of redenption, to require
the Company to prompily retum to the Holder all or any portion of this Note representing
the Corversion Amount that was submitted for redemption and for which the applicable
Redenption Price (together with any Late Charges thereon) has not been paid. Upon the
Company’s receipt of such notice, (x) the applicable Redemption Notice shall be il and
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void with respect to such Conversion Amount, (y) the Compeny shall immediately retum
this Note, or issue a new Note (in accordance with Section 20(d)), to the Holder, and in
each case the principal anmitofﬂusNoteﬁramthote(asﬂxecasemybe}shaHbe
increased by an amount equal to the difference between (1) the applicable Redemption
Price (as the case may be, and as adjusted pursuant to this Section 13, if applicable) minus

(2) the Principal portion of the Conversion Amount submitted for redemption and (z) the
Conversion Price of this Note orsuch new Notes (as the case may be) shall be automatically
adjusted with respect to each conversion effected thereafter by the Holder to the
Conversion Price as in effect on the date on which the applicable Redemption Notice is
voided. The Holder's delivery of a notice voiding a Redemption Notice and exercise of its
rights following such notice shall not affect the Company’s obligations to make any
payments of Late Charges which have accrued prior to the date of such notice with respect
to the Conversion Amount subject to such notice.

(b)  Redemption by Other Holders. Upon the Compeny’s receipt of notice from
any of the holders of the Other Notes for redemption or repayment as a result of an event
or oocurrence substantially similar to the events or occurrences described in Section 4 or
Section 5(b) (each, an“Other Redemption Notice”), the Company shall immediately, but
no laterthan one (1) Business Day of its receipt thereof, forward to the Holder by facsimile
or electronic mail a copy of such notice. If the Company receives a Redemption Notice
and one or more Other Redenption Notices, during the seven (7) Business Day period
beginning on and including the date which is two (2) Business Days priorto the Company’s
receipt of the Holder' s applicable Redemption Notice and ending on and including the date
which is two (2) Business Days after the Company’s receipt of the Holder's applicable
Redemption Notice and the Company is unable to redeem all principal, interest and other
amounts designated in such Redemption Notice and such Other Redenmiption Notices
received during such seven (7) Business Day period, then the Company shall redeema pro
rata amount from each holder of the Notes (including the Holder) based on the principel
amount of the Notes submitted for redemption pursuant to such Redemption Notice and
such Other Redeniption Notices received by the Comipany during such seven (7) Business
Day period.

14, VOTING RIGHTS. The Holder shall have no voting rights as the holder of this
Note, except as required by law (including, without limitation, the Delaware General Corporation
Law) and as expressly provided in this Note.

15.  COVENANTIS. Until all of the Notes have been converted, redeemed or otherwise
satisfied in accordance with their tenms:

(@  Rank All payments due under this Note (a) shall rank pari passu with all
Other Notes and (b) shall be senior to all other Indebtedness of the Company and its
Subsidiaries other than Permitted Indebtedness or Permitted Additional Indebtedness.

(b))  Incurrenceof Indebtedness. The Company shall not, and the Company shall
cause each of its Subsidiaries to not, directly or indirectly, incur or guarantes, assume or
sufferto exist any Indebtedness (other than (i) the Indebtedness evidenced by this Note and
the Other Notes and (i1) other Permitted Indebtedness).
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(c)  Existence of Liens. The Compeny shall not, and the Conpeny shall cause
each of its Subsidiaries to not, directly or indirectly, allow or suffer to exist any mortgage,
lien, pledge, charge, security interest or other encumbrance upon or in any property or
assets (incdluding acoounts and contract rights) owned by the Company or any of its
Subsidiaries (collectively, “Liens”) other than Permitted Liens.

(d  Restricted Payments. The Company shall not, and the Company shall cause
each of its Subsidiaries to not, directly orindirectly, redeem, defease, repurchase, repay or
make any payments in respect of, by the payment of cash or cash equivalents (in whole or
in part, whether by way of open market purchases, tender offers, private transactions or
otherwise), all orany portion of any Indebtedness (other than the Notes or the March Notes)
whether by way of payment in respect of principal of (or premium, if any) or interest on,
such Indebtedness if at the time such payment is due or is otherwise made or, after giving
effect to such payment, (i) an event constituting an Event of Default has occurred and is
continuing or (ii) an event that with the passage of time and without being cured would
constitute an Event of Default has occurred and is confinuing.

()  Restriction on Redemption and Cash Dividends. The Company shall not,
and the Compeny shall cause each of ifs Subsidiaries to not, directly orindirecily, redeem,
repurchase or declare or pay any cash dividend or distribution on any of its capital stock.

(f)  Restriction on Transfer of Assets. The Company shall not, and the
Company shall cause each of its Subsidiaries to not, directly or indirectly, sell, lease,
license, assign, transfer, spin-off, split-off, close, convey or otherwise dispose of any assets
ornghts of the Company orany Subsidiary owned or hereafter acquired whetherinasingle
transaction or a series of related transactions, other than (i) sales, leases, licenses,
assignments, transfers, conveyances and other dispositions of such assets or ights by the
Company and its Subsidiaries in the ordinary course of business consistent with its past
practice and (ii) sales of inventory and product in the ordinary course of business.

()  Mahumity of Indebtedness. Exoept as set forth on Schedule 3(s) attached
hereto, the Company shall not, and the Company shall cause each of its Subsidiaries to not,
directly or indirectly, permit any Indebtedness of the Company or any of its Subsidiaries
to mature or accelerate prior to the Mahuity Date.

(h)  Change in Nature of Business. The Company shall not, and the Conpany
shall cause each of its Subsidiaries to not, directly orindirectly, engage in any material line
of business substantially different from those lines of business conducted by or publicly
contemplated to be conducted by the Company and each of its Subsidiaries on the
Subscription Date orany business substantially related orincidental thereto. The Cormpany
shall not, and the Company shall cause each of its Subsidiaries to not, directly or indirectly,
modify its or their corporate structure or purpose.

(i)  Preservation of Existence, Etc. The Company shall maintain and preserve,
and cause each of its Subsidiaries to maintain and preserve, its existence, rights and
privileges, and become or remain, and cause each of its Subsidiaries to become or remain,
duly qualified and in good standing in each jurisdiction in which the character of the
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properties owned or leased by it or in which the transaction of its business makes such
qualification necessary.

()  Maintenance of Properties, Etc. The Compeny shall maintain and preserve,
and cause each of its Subsidiaries to maintain and preserve, all of its properties which are
necessary or useful in the proper conduct of its business in good working order and
condition, ordinary wear and tear excepted, and comply, and cause each of its Subsidiaries
to comply, at all times with the provisions of all leases to which it is a party as lessee or
under which it occupies property, so as to prevent any loss or forfeiture thereof or
thereunder.

(k  Maintenance of Intellectual Property. The Company will, and will cause
each of its Subsidiaries to, take all action necessary or advisable to maintain all of the
Intellectual Property Rights (as defined in the Secwrities Purchase Agreement) of the
Company and/or any of its Subsidiaries that are necessary ormaterial to the conduct of its
business in full force and effect.

() Maintenance of Insurance. The Company shall maintain, and cause each of
its Subsidiaries to maintain, insurance with responsible and reputable insurance companies
orassodiations (including, without limitation, comprehensive general liahility, hazard, rent
and business intemuption insurance) with respect to its properties (including all real
properties leased or owned by it) and business, in such amounts and covering such risks as
is required by any govemmental authority having jurisdiction with respect thereto or as is
camied generally in accordance with sound business practice by compenies in similar
businesses similarly situated.

(m)  Transactions with Affiliates. The Company shall not, nor shall it permit
any of its Subsidiaries to, enterinto, renew, extend orbe a party to, any transaction or series
of related transactions (including, without limitation, the purchase, sale, lease, transfer or
exchange of property or assets of any kind or the rendering of services of any kind) with
any affiliate, except transactions in the ordinary course of business in a manner and to an
extent consistent with past practice and necessary or desirable for the prudent operation of
its business, for fair consideration and on terms no less favorable to it orits Subsidiaries
than would be obtainable in a comparable am’s length transaction with a Person that is not
an affiliate thereof.

(n)  Restricted Issuances. The Company shall not, directly orindirectly, without
the prior written consent of the holders of a mgjority in aggregate principal amount of the
Notes then outstanding, (i) issue any Notes (other than as contemplated by the Securities
Purchase Agreement and the Notes) or (ii) issue any other securities that would cause a
breach or default under the Notes or the Warrants.

(0)  Available Cash Test; Announcement of Operating Results.

()  Available Cash Test. Atany time any Notes remain outstanding, the
Company’s Available Cash as of the last calendar day of each Fiscal Quarter shall
equal or exceed $500,000 (the “Available Cash Test”), provided that a Financial
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Covenant Failure (as defined below) shall not be an Event of Default hereunder (x)
if the Company cures such Financial Covenant. Failure on or prior to the fortieth
(40™) calendar day after the end of such Fiscal Quarter (and no subsequent breach
occurs for a period of at least 180 calendar days), as evidenced by a certification,
executed on behalf of the Company by the Chief Financial Officer of the Cormpany
or (y) if waived by the Holder in writing or email.

(i)  Operating Results Announcement. Commencing with the Fiscal
Quarter ending September 30, 2020, the Company shall publicly disclose and
disseminate (such date, the “Announcement Date”), if the Available Cash Test has
not been satisfied for such Fiscal Quarter or Fiscal Y ear;, as applicable, a statement
to that effect no later than the tenth (10™) day after the end of such Fiscal Quarter
or Fiscal Y ear; as applicable, and such announcement shall include a statement to
the effect that the Company is (oris not, as applicable) in breach of the Available
Cash Test for such Fiscal Quarter or Fiscal Year, as applicable. On the
Announcement Date, the Company shall also provide to the Holders a certification,
executed on behalf of the Company by the Chief Financial Officer of the Company,
certifying that the Company satisfied the Available Cash Tests for such Fiscal
Quarter if that is the case. If the Company has failed to meet the Available Cash
Test for such Fiscal Quarter (a “Financial Covenant Failure”), the foregoing
written certification that the Compeny provides to the Holders shall also state the
Available Cash Test has not been met (a “Financial Covenant Failure Notice”).
Concurrently with the delivery of each Financial Covenant Failure Notice to the
Holders, the Company shall also make publicly available (as part of a Quartery
Report on Form 10-Q, Anmual Report on Form 10-K or on a Current Report on
Form &K, or otherwise) the Financial Covenant, Failure Notice and the fact that an
Event of Default has ocourred under the Notes.

(p  Independent Investigation. At the request of the Holder either (x) at any
time when an Event of Default has occurred and is continuing, (y) upon the occurrence of
an event that with the passage of time or giving of notice would constitute an Event of
Default or (z) at any time the Holder reasonably believes an Event of Default may have
oocurred or be continuing, the Company shall hire an independent, reputable investment
bank selected by the Company and approved by the Holder to investigate as to whether any
breach of this Note has occurred (the “Independent Investigator™). If the Independent
Investigator determines that such hreach of this Note has occurred, the Independent
Investigator shall notify the Company of such breach and the Company shall deliverwritten
notice to each holder of a Note of such breach. In connection with such investigation, the
Independent Investigator may, during normal business hours, inspect all contracts, books,
records, personnel, offices and other facilities and properties of the Company and its
Subsidiaries and, to the extent available to the Conpany after the Company uses reasonable
efforts to obtain them, the records of its legal advisors and accountants (including the
accountants’ work papers) and any books of account, records, reports and other papers not
contractually required of the Company to be confidential or secret, or subject to attomey-
client or other evidentiary privilege, and the Independent Investigator may make such
copies and inspections thereof as the Independent Investigator may reasonahly request.
The Company shall fumish the Independent Investicator with such financial and operating
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data and other information with respect to the business and properties of the Company as
the Independent Investigator may reasonably request. The Compeny shall permit the
Independent Investigator to discuss the affairs, finances and accounts of the Cormpany with,
and to make proposals and fumish advice with respect thereto to, the Company’s officers,
directors, key employees and independent public accountants or any of them (and by this
provision the Company authorizes said acoountants to discuss with such Independent
Investigator the finances and affairs of the Company and any Subsidiaries), all at such

16.  [INTENTIONALLY OMITTED]

17.  DISTRIBUTION OF ASSETS. Inaddition to any adjustments pursuant to Section
7, if the Company shall declare or make any dividend or other distributions of its assets (or rights
o acquire its assets) to any orall holders of shares of Common Stock, by way of retum of capital
or otherwise (including without limitation, any distribution of cash, stock or other secunities,
property or options by way of a dividend, spin off, reclassification, corporate rearrangement,
scheme of amrangement or other similar transaction) (the “Distributions”), then the Holder will be
entitled to such Distributions as if the Holder had held the number of shares of Common Stock
acquirable upon complete conversion of this Note (without taking into account any limitations or
resirictions on the convertihility of this Note and assuming for such purpose that the Note was
converted at the Altemate Corversion Price as of the applicable record date) immediately prior to
the date on which a record is taken for such Distribution or; if no such record is taken, the date as
of which the record holders of Common Stock are to be determined for such Distributions
(provided, however, that to the extent that the Holder's right to participate in any such Disiribution
would result in the Holder and the other Atiribution Parties exceeding the Maxinmum Percentage,
then the Holder shall not be entitled to participate in such Distribution to the extent of the
Maximum Percentage (and shall not be entitled to beneficial ownership of such shares of Common
Stock as a result of such Distribution (and beneficial ownership) to the extent of any such excess)
and the portion of such Distribution shall be held in abeyance for the benefit of the Holder until
such time or times, if ever, as its night thereto would not result in the Holder and the other
Attribution Parties exceeding the Maximum Percentage, at which time or times the Holder shall
be granted such Distribution (and any Distributions declared or made on such initial Distribution
or on any subsequent Distribution held similarly in abeyance) to the same extent as if there had
been no such limitation).

18.  AMENDING THE TERMS OF THIS NOTE. Except for Section 3(d), which may
not be amended, modified or waived by the parties hereto, the prior written consent of the Holder
shall be required for any change, waiver or amendment. to this Note.

19, TRANSFER. This Note and any shares of Common Stock issued upon conversion
of this Note may be offered, sold, assigned or transferred by the Holder without the consent of the
Company, subject only to the provisions of Section 2(g) of the Securities Purchase Agreement.

20.  REISSUANCE OF THIS NOTE.

(@  Transfer. If this Note is to be transferred, the Holder shall sunender this
Note to the Company, whereupon the Company will forthwith issue and deliver upon the
order of the Holdera new Note (in accordance with Section 20(d)), registered as the Holder
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may request, representing the outstanding Principal being transferred by the Holderand, if
less than the entire outstanding Principal is being transferred, a new Note (in accordance
with Section 20(d)) to the Holder representing the outstanding Principal not being
transferred. The Holder and any assignes, by acceptance of this Note, acknowledge and
agree that, by reason of the provisions of Section 3(c)(iii) following conversion or
redemption of any portion of this Note, the outstanding Principal represented by this Note
may be less than the Principal stated on the face of this Note.

()  Lost, Stolen or Mutilated Note. Upon receipt by the Company of evidence
reasonahly satisfactory to the Company of the loss, theft, destruction or mutilation of this
Note (as to which a written certification and the indenmification contemplated below shall
suffice as such evidence), and, in the case of loss, theft or destruction, of any
indemmification undertaking by the Holder to the Company in customary and reasonable
form and, in the case of mutilation, upon surrender and cancellation of this Note, the
Company shall execute and deliver to the Holder a new Note (in accordance with Section

20(d)) representing the outstanding Principal.

(00 Note Exchangeable for Different Denominations. This Note is
exchangeable, upon the surmrender hereof by the Holder at the principal office of the
Company, for a new Note or Notes (in accordance with Section 20(d) and in principal
amounts of at least $1,000) representing in the aggregate the outstanding Principel of this
Note, and each such new Note will represent such portion of such outstanding Principal as
is designated by the Holder at the time of such surrender.

(d)  Issuance of New Notes. Whenever the Company is required to issue a new
Note pursuant to the terms of this Note, such new Note (i) shall be of like tenor with this
Note, (ii) shall represent, as indicated on the face of such new Note, the Principal remaining
outstanding (or in the case of a new Note being issued pursuant to Section 20(a) or Section
20(c), the Principal designated by the Holder which, when added to the principal
represented by the other new Notes issued in commection with such issuance, does not
exceed the Principal remaining outstanding under this Note immediately prior to such
issuance of new Notes), (iii) shall have an issuance date, as indicated on the face of such
new Note, which is the same as the Issuance Date of this Note, (iv) shall have the same
rights and conditions as this Note, and (v) shall represent accrued and unpaid Interest, the
Make-Whole Amount and Late Charges on the Principal, Interest and Make-Whole
Amount, if any, of this Note, from the Issuance Date.

21.  REMEDIES, CHARACTERIZATIONS, OTHER OBLIGATIONS, BREACHES
AND INJUNCTIVE RELIEF, The remedies provided in this Note shall be cumulative and in
addition to all other remedies available under this Note and any of the other Transaction
Documents at law orin equity (including a decree of specific performance and/or other injunctive
relief), and nothing herein shall limit the Holder’s night to pursue actual and consequential damages
for any failure by the Company to comply with the terms of this Note. No failure on the part of
the Holder to exercise, and no delay in exercising, any right, power or remedy hereunder shall
operate as a waiver thereof; nor shall any single or partial exercise by the Holder of any right,
power or remedy preclude any other or further exercise thereof or the exercise of any other right,
power or remedy. In addition, the exercise of any right or remedy of the Holder at law or equity
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orunder this Note or any of the documents shall not be deemed to be an election of Holder's rights
or remedies under such documents or at law or equity. The Company covenants to the Holder that
there shall be no characterization conceming this instrument other than as expressly provided
herein. Amounts set forth or provided for herein with respect to payments, conversion and the like
(and the computation thereof) shall be the amounts to be received by the Holder and shall not,
exoept as expressly provided herein, be subject to any other obligation of the Company (or the
performance thereof). The Company acknowledges that a breach by it of its obligations hereunder
w1]l cause inreparable harm to the Holder and that the remedy at law for any such breach may be

The Compeny therefore agrees that, in the event of any such breach or threatened
breach, the Holder shall be entitled, in addition to all other available remedies, to specific
performance and/or temporary, preliminary and pemmanent injunctive or other equitable relief from
any court of competent jurisdiction in any such case without the necessity of proving actual
damages and without posting a bond or other security. The Company shall provide all information
and documentation to the Holder that is requested by the Holder to enable the Holder to confirm
the Compeny’s compliance with the terms and conditions of this Note (including, without
limitation, compliance with Section 7).

22, PAYMENT OF COLLECTION, ENFORCEMENT AND OTHER COSTS. If (a)
this Note is placed in the hands of an attomey for collection or enforcement or is collected or
enforced through any legal proceeding or the Holder otherwise takes action to collect amounts due
under this Note or to enforce the provisions of this Note or (b) there occurs any banknuptcy,
reorganization, receivership of the Company or other prooeedings affecting Company creditors’
rights and involving a claim under this Note, then the Company shall pay the costs incurred by the
Holder for such collection, enforcement or action or in connection with such bankrupicy,
reorganization, receivership or other proceeding, including, without limitation, attomeys’ fees and
disbursements. The Company expressly acknowledges and agrees that no amounts due under this
Note shall be affected, or limited, by the fact that the purchase price peid for this Note was less
than the original Principal amount hereof.

23, CONSTRUCTION; HEADINGS. This Note shall be deemed to be jointly drafted
by the Company and the initial Holder and shall not be construed against any such Person as the
drafter hereof. The headings of this Note are for convenience of reference and shall not form part
of, or affect the interpretation of, this Note. Unless the context clearly indicates otherwise, each
pronoun herein shall be deemed to include the masculine, feminine, neuter, singular and plural
forms thereof. The temms “including,” “includes,” “include” and words of like import shall be
construed broadly as if followed by the words “without limitation.” The tenms “herein,”
“heraunder;” ““hereof” and words of like import referto this entire Note instead of just the provision
in which they are found. Unless expressly indicated otherwise, all section references are to
sections of this Note. Terms used in this Note and not otherwise defined herein, but defined in the
other Transaction Documents, shall have the meanings ascribed to such terms on the Closing Date
in such other Transaction Documents unless otherwise consented to in writing by the Holder.

24.  FAILURE OR INDULGENCE NOT WAIVER. No failure or delay on the part of
the Holder in the exercise of any power; right or privilege hereunder shall operate as a waiver
thereof, nor shall any single or partial exercise of any such power; right or privilege preclude other
or further exercise thereof or of any other right, power or privilege. No waiver shall be effective
unless it is in writing and signed by an authorized representative of the waiving party.
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Notwithstanding the foregoing, nothing contained in this Section 24 shall penmit any waiver of
any provision of Section 3(d).

25.

DISPUTE RESOLUTION.

(@  Submission to Dispute Resolution.

(i)  Inthe case of a dispute relating to a Closing Bid Price, a Closing
Sale Price, a Conversion Price, an Altemate Conversion Price, a Black Scholes
Consideration Value, a PST Issuance Price, a VWAP or a fair market value or the
arithmetic calculation of a Conversion Rate, the Restricted Principal, the Restricted
OID, or the applicable Redemption Price (as the case may be) (including, without
limitation, a dispute relating to the determination of any of the foregoing), the
Company or the Holder (as the case may be) shall submit the dispute to the other
party via facsimile or electronic mail (A) if by the Compeny, within two (2)
Business Days after the occurrence of the circumstances giving rise to such dispute
or (B) if by the Holder at any time after the Holder leamed of the circumstances
giving rise to such dispute. If the Holder and the Company are unable to prompily
resolve such dispute relating to such Closing Bid Price, such Closing Sale Price,
such Conversion Price, such Altemate Conversion Price, such Black Scholes
Consideration Value, such PST Issuance Price, such VWAP or such fair market
value, or the arithmetic calculation of such Conversion Rate, the Restricted
Principal, the Restricted OID, or such applicable Redemption Price (as the case
may be), at any time after the second (2*) Business Day following such initial
notice hy the Company or the Holder (as the case may be) of such dispute to the
Company or the Holder (as the case may be), then the Holdermay, at its sole option,
select an independent, reputable investment bank to resolve such dispute.

(i)  The Holder and the Company shall each deliver to such investment
bank (A) a copy of the initial dispute submission so delivered in accordance with
the first sentence of this Section 25 and (B) written documentation supporting its
position with respect to such dispute, in each case, no later than 5:00 p.m. (New
Y ork time) by the fifth (5") Business Day immediately following the date on which
the Holder selected such investment bank (the “Dispute Submission Deadline”)
(the documents referred to in the immediately preceding clauses (A) and (B) are
collectively referred to herein as the “Required Dispute Documentation”) (it
being understood and agreed that if either the Holder or the Compeny fails to so
deliver all of the Required Dispute Documentation by the Dispute Submission
Deadline, then the party who fails to so submit all of the Required Dispute
Documentation shall no longer be entitled to (and hereby waives its right to) deliver
or submit any written documentation or other support to such investment bank with
respect to such dispute and such investment bank shall resolve such dispute based
solely on the Required Dispute Documentation that was delivered to such
investment bank prior to the Dispute Submission Deadline). Unless otherwise
agreed to in writing by both the Company and the Holder or otherwise requested
by such investment bank, neither the Company nor the Holder shall be entitled to
deliver or submit any written documentation or other support to such investment
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bank in comnection with such dispute (other than the Required Dispute
Documentation).

(iii)  The Company and the Holder shall cause such investment bank to
determine the resolution of such dispute and notify the Compeny and the Holder of
such resolution no later than ten (10) Business Days immediately following the
Dispute Submission Deadline. The fees and expenses of such investment bank shall
be bome solely by the Company, and such investment bank’s resolution of such
dispute shall be final and binding upon all parties absent manifest eror.

(b)  Miscellaneous. The Company expressly acknowledges and agrees that (i)
this Section 25 constitutes an agreement to arbitrate between the Company and the Holder
(and constitutes an arbitration agreement) under § 7501, et seq. of the New York Civil
Practice Law and Rules (“CPLR”) and that the Holder is authorized to apply for an order
to compel arhitration pursuant to CPLR § 7503(a) in order to compel compliance with this
Section 25, (ii) a dispute relating to a Conversion Price includes, without limitation,
disputes as to (A) whetheran issuance or sale or deemed issuance or sale of Common Stock
occurred under Section 7(a), (B) the consideration per share at which an issuance or
deemed issuance of Common Stock occunred, (C) whether any issuance or sale or deemed
issuance or sale of Common Stock was an issuance or sale or deemed issuance or sale of
Excluded Securities (as defined in the Securities Purchase Agreement), (D) whether an
agreement, instrument, security or the like constitutes an Option or Convertible Security
and (E) whether a Dilutive Issuance occurred, (iii) the terms of this Note and each other
applicable Transaction Document shall serve as the basis for the selected investment bank’s
resolution of the applicable dispute, such investment bank shall be entitled (and is hereby
expressly authorized) to make all findings, determinations and the like that such investment
bank determines are required to be made by such investment bank in connection with its
resolution of such dispute and in resolving such dispute such investment benk shall apply
such findings, determinations and the like to the terms of this Note and any otherapplicable
Transaction Documents, (iv) the Holder (and only the Holder), in its sole discretion, shall
have the right to submit any dispute described in this Section 25 to any state or federal
court sitting in The City of New York, Borough of Manhattan in lieu of utilizing the
procedures set forth in this Section 25 and (v) nothing in this Section 25 shall limit the
Holder from obtaining any injunctive relief or other equitable remedies (including, without
limitation, with respect to any matters described in this Section 25).

26.  NOTICES; CURRENCY ; PAY MENTS.

(@  Notices. Whenever notice is required to be given under this Note, unless
otherwise provided herein, such notice shall be given in accordance with Section 9(f) of
the Securities Purchase Agreement. The Compeny shall provide the Holder with prompt
written notice of all actions taken pursuant to this Note, including in reasonable detail a
description of such action and the reason therefore. Without limiting the generality of the
foregoing, the Company will give written notice to the Holder (i) immediately upon any
adjustment of the Conversion Price, setting forth in reasonable detail, and certifying, the
calculation of such adjustment and (i) at least fifteen (15) days prior to the date on which
the Company closes its books or takes a record (A) with respect to any dividend or
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distribution upon the Common Stock, (B) with respect to any grant, issuances, or sales of
any Options, Convertible Securities or rights to purchase stock, warrants, securities orother
property to holders of shares of Common Stock or (C) for determining rights to vote with
respect to any Fundamental Transaction, dissolution or liquidation, provided in each case
that such information shall be made known to the public prior to or in conjunction with
such notice being provided to the Holder.

(b)  Cumency. All dollar amounts referred to in this Note are in United States
Dollars (“U.S. Dollars™), and all amounts owing under this Note shall be paid in U.S.
Dollars. All amounts denominated in other currencies (if any) shall be converted into the
U.S. Dollar equivalent amount in accordance with the Exchange Rate on the date of
calculation. “Exchange Rate” means, in relation to any amount of cunency to be
converted into U.S, Dollars pursuant to this Note, the U.S. Dollar exchange rate as
published in the Wall Street Journal on the relevant date of calculation (it being understood
and agreed that where an amowunt is calculated with reference to, or over, a period of time,
the date of calculation shall be the final date of such period of time).

(00  Payments. Wheneverany payment of cash is to be made by the Company
to any Person pursuant to this Note, unless otherwise expressly set forth herein, such
payment shall be made in lawful money of the United States of America by a cerfified
check drawn on the account of the Company and sent via ovemight courier service to such
Person at such address as previously provided to the Company in writing (which address,
in the case of each of the Buyers, shall inifially be as set forth on the Schedule of Buyers
attached to the Secwunities Purchase Agreement), provided that the Holder may elect to
receive a payment of cash via wire transfer of immediately available fumds by providing
the Company with prior written notice setting out such request and the Holder's wire
transfer instructions. Whenever any amount expressed to be due hy the terms of this Note
is due on any day which is not a Business Day, the same shall instead be due on the next
succeeding day which is a Business Day. Any amount of Principal or other amounts due
under the Transaction Documents which is not paid when due shall result in a late charge
being incurred and payable by the Company in an amount equal to interest on such amount
at the rate of eighteen percent (18%) per annum from the date such amount was due until
the same is peid in full (“Late Charge”).

27.  CANCELLATION. After all Principal, accrued Interest, Make-Whole Amount,
Late Charges and other amounts at any time owed on this Note have been satisfied in full, this
Note shall automatically be deemed canceled, shall be surrendered to the Company for cancellation
and shall not be reissued.

28.  WAIVER OF NOTICE. To the extent permitted by law, the Company hereby
imevocahly waives demand, notice, presentment, protest and all other demands and notices in
cornection with the delivery, acceptance, performence, default or enforcement of this Note and
the Secunities Purchase Agreement.

29,  GOVERNING LAW. This Note shall be construed and enforced in accordance
with, and all questions concerming the construction, validity, interpretation and performance of this
Note shall be govemed by, the intemal laws of the State of New Y ork, without giving effect to any




Emor! Unknown document property name.




choice of law or conflict of law provision or rule (whether of the State of New Y ork or any other
junisdictions) that would cause the application of the laws of any jurisdictions other than the State
of New Y ork. Exocept as otherwise required by Section 25 above, the Company hereby inevocably
submits to the exclusive jurisdiction of the state and federal courts sitting in The City of New Y ork,
Borough of Manhattan, for the adjudication of any dispute hereunder orin connection herewith or
with any transaction contemplated hereby or discussed herein, and hereby inevocably waives, and
agrees not to assert in any suit, action or proceeding, any claim that it is not personally subject to
the jurisdiction of any such court, that such suit, action or proceeding is brought in an inconvenient
forum or that the venue of such suit, action or proceeding is improper. Nothing contained herein
shall be deemed to limit in any way any right to serve process in any manner penmitted by law.
Nothing contained herein shall be deemed to limit in any way any right to serve process in any
manner permitted by law. Nothing contained herein (i) shall be deemed or operate to preclude the
Holder from bringing suit ortaking other legal action against the Cormpany in any otherjurisdiction
to collect on the Comparny’s obligations to the Holder, to realize on any collateral or any other
security for such obligations, or o enforce a judgment or other court ruling in favor of the Holder
or (i) shall limit, or shall be deemed or construed to limit, any provision of Section 25. THE
COMPANY HEREBY IRREVOCABLY WAIVESANY RIGHT IT MAY HAVE TO, AND
AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY
DISPUTE HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS
NOTE OR ANY TRANSACTION CONTEMPLATED HEREBY.

30. JUDGMENT CURRENCY.

(@  If forthe purpose of obtaining or enforcing judgment ageinst the Cormpeny
in any court in any junisdiction it becomes necessary to convert into any other cunrency
(such other cunrency being hereinafter in this Section 30 referred to as the “Judgment
Currency”) an amount due in U.S. dollars under this Note, the conversion shall be made
at the Exchange Rate prevailing on the Trading Day immediately preceding:

(i)  the date actual payment of the amount due, in the case of any
proceeding in the courts of New Y ork orin the courts of any other jurisdiction that will
give effect to such conversion being made on such date: or

(i)  the date on which the foreign court determines, in the case of any
proceeding in the courts of any otherjurisdiction (the date as of which such conversion
is made pursuant to this Section 30(a)(ii) being hereinafter referred to as the
“Judgment Conversion Date”).

(b)  If in the case of any proceeding in the court of any jurisdiction referred to
in Section 30(a)(ii) above, there is a change in the Exchange Rate prevailing between the
Judgment Corversion Date and the date of actual payment of the amount due, the
applicable party shall pay such adjusted amount as may be necessary to ensure that the
amount paid in the Judgment Currency, when converted at the Exchange Rate prevailing
on the date of payment, will produce the amount of US dollars which could have been
purchased with the amount of Judgment Currency stipulated in the judgment or judicial
order at the Exchange Rate prevailing on the Judgment Conversion Date.
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(©  Any amount due from the Company under this provision shall be due as a
separate debt and shall not be affected by judgment being obtained for any other amounts
due under or in respect of this Note.

31.  SEVERABILITY. If any provision of this Note is prohibited by law or otherwise
determined to be invalid or unenforceable by a court of competent jurisdiction, the provision that
would otherwise be prohibited, invalid or inenforceahle shall be deemed amended to apply to the
broadest extent that it would be valid and enforceable, and the invalidity or unenforoeahility of
such provision shall not affect the validity of the remaining provisions of this Note so long as this
Note as so modified continues to express, without material change, the original intenfions of the
parties as to the subject matter hereof and the prohibited nature, invalidity or unenforceahility of
the provision(s) in question does not substantially impair the respective expectations or reciprocal
obligations of the parties or the practical realization of the benefits that would otherwise he
conferred upon the parties. The parties will endeavor in good faith negotiations to replace the
prohibited, invalid or unenforoeable provision(s) with a valid provision(s), the effect of which
comes as close as possible to that of the prohibited, invalid or unenforceahle provision(s).

32.  MAXIMUM PAYMENTS. Without limiting Section 9(d) of the Securities
Purchase Agreement, nothing contained herein shall be deemed to estahlish or require the payment
of arate of interest or other charges in excess of the maxinum permitted by applicable law. Inthe
event that the rate of interest required to be paid or other charges hereunder exceed the maxinum
pemitted by suchlaw, any payments in excess of such maxinum shall be credited against amounts
owed by the Company to the Holder and thus refunded to the Company.

33.  CERTAIN DEFINITIONS. For purposes of this Note, the following terms shall
have the following meanings:

(@ 1933 Act” means the Securities Act of 1933, as amended, and the rules
and requlations thereumder.

(b)  “1934 Act” means the Securities Exchange Act of 1934, as amended, and
the rules and requlations thereunder.

(0  “Adjustment Right” means any right granted with respect to any securities
issued in connection with, or with respect to, any issuance or sale (or deemed issuance or
sale in acoordance with Section 7(a)) of shares of Common Stock (other than rights of the
type described in Section 6(a) hereof) that could result in a decrease in the net consideration
received by the Company in connection with, or with respect to, such securities (including,
without limitation, any cash settlement rights, cash adjustment or other similar rights).

(d  “Affiliate” means, with respect to any Person, any other Person that directly
or indirectly controls, is controlled by, or is under common control with, such Person, it
being understood for purposes of this definition that “control” of a Person means the power
directly orindirectly either to vote 10% ormore of the stock having ordinary voting power
for the election of directors of such Person or direct or cause the direction of the
management and policies of such Person whether by confract or otherwise.

(e “Altarnate Convarciom Flonr Ammint”? meanc an amannt in rach tn he
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delivered by wire transfer of immediately available funds pursuant to wire instructions
delivered to the Company by the Holder in writing, equal to the product obtained by
multiplying (A) the VWAP on the day the Holder delivers the applicable Conversion
Notice and (B) the difference obtained by subtracting (I) the number of shares of Common
Stock delivered (or to be delivered) to the Holder on the applicable Share Delivery
Deadline with respect to such Altemate Conversion from (II) the quotient obtain by
dividing (x) the applicable Conversion Amount that the Holder has elected to be the subject
of the applicable Altemate Conversion, by (y) the applicable Altemate Conversion Price
without giving effect to clause (x) of such definition.

()  “Alternate Conversion Price” means, with respect to any Altemate
Conversion that price which shall be the lowest of (i) the applicable Conversion Price as in
effect on the applicable Conversion Date of the applicable Altemate Conversion, and (ii)
the greater of (x) the Floor Price and (y) 85% of the price computed as the lowest VWAP
of the Common Stock during the ten (10) consecutive Trading Day period ending and
including the Trading Day immediately preceding the delivery or deemed delivery of the
applicable Conversion Notice (such period, the “Alternate Conversion Measuring
Period”). All such determinations to be appropriately adjusted for any stock dividend,
stock split, stock combination, reclassification or similar transaction that proportionately
decreases or increases the Common Stock during such Altemate Conversion Measuring
Period.

(  “Approved Stock Plan” means any employee benefit plan which has been
approved by the board of directors of the Compeny prior to or subsequent to the
Subscription Date pursuant to which shares of Common Stock and standard options to
purchase Common Stock may be issued to any employee, officer or director for services
provided to the Company in their capacity as such.

(h)  “Attribution Parties” means, collectively, the following Persons and
entities: (1) any investment vehicle, including, any funds, feeder funds or managed
accounts, currently, or from time to time after the Issuance Date, directly or indirectly
managed or advised by the Holder's investment manager or any of its Affiliates or
principals, (i) any direct or indirect Affiliates of the Holder or any of the foregoing, (iii)
any Person acting orwho could be deemed to be acting as a Group together with the Holder
or any of the foregoing and (iv) any other Persons whose beneficial ownership of the
Company’s Common Stock would or could be aggregated with the Holder's and the other
Atiribution Parties for purposes of Section 13(d) of the 1934 Act. For clarity, the purpose
of the foregoing is to subject collectively the Holderand all other Attribution Parties to the

Maximum Perocentage.

(i)  “Available Cash™ means, with respect to any date of determination, an
amount equal to the aggregate amount of the Cash of the Company and its Subsidiaries
(excluding for this purpose cash held in restricted accounts or otherwise unavailable for
unrestricted use by the Compeny or any of its Subsidiaries for any reason) as of such date
of determination held in bank accounts of financial banking institutions in the United States
of America.
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G “Black Scholes Consideration Value” means the value of the applicable
Option, Convertible Security or Adjustment Right (as the case may be) as of the date of
issuance thereof calculated using the Black Scholes Option Pricing Model obtained from
the “OV” function on Bloombery utilizing (i) an undedying price per share equal to the
Closing Sale Price of the Common Stock on the Trading Day immediately preceding the
public atmouncement of the execution of definitive documents with respect to the issuance
of such Option, Convertible Security or Adjustment Right (as the case may be), (ii) a risk-
free interest rate comresponding to the U.S. Treasury rate fora period equal to the remaining
term of such Option, Convertible Security or Adjustment Right (as the case may be) as of
the date of issuance of such Option, Convertible Security or Adjustment Right (as the case
may be), (iii) a zero cost of borrow and (iv) an expected volatility equal to the greater of
100% and the 100 day volatility obtained from the “HVT" function on Bloombery
(determined utilizing a 365 day annualization factor) as of the Trading Day immediately
following the date of issuance of such Option, Convertible Security or Adjustment Right
(as the case may be).

(%  “Bloomberg” means Bloomberg, LP.

() “Business Day” means any day other than Salurday, Sunday or other day
onwhich commercial banksin The City of New Y ork, New Y ork are authorized orrequired
by law to remain closed; provided, however, for danfication, commercial banks shall not
be deemed to be authorized or required by law to remain closed due to “stay at home”,
“shelter-in-place”, “non-essential employee™ or any other similar orders or restrictions or
the closure of any physical branch locations at the direction of any govemmental authority
so long as the electronic funds transfer systems (including forwire transfers) of commercial
banks in The City of New York, New Y ork generally are open for use by customers on
such day.

(m) “Cash” of the Company and its Subsidiaries on any date shall be determined
from such Persons’ books maintained in accordance with GAAP, and means, without
duplication, the cash, cash equivalents and Eligible Marketahle Securities accrued hy the
Company and its wholly owned Subsidiaries on a consolidated besis on such date.

(n)  “Change of Control” means any Fundamental Transaction other than (i)
any merger of the Company or any of its, direct or indirect, wholly-owned Subsidiaries
with or into any of the foregoing Persons, (ii) any reorganization, recapitalization or
reclassification of the shares of Common Stock in which holders of the Company’s voting
power immediately prior to such reorganization, recapitalization or reclassification
continue after such reorganization, recapitalization or reclassification to hold publicly
traded secunities and, directly or indirectly, are, in all material respects, the holders of the
voting power of the surviving entity (or entities with the authority orvoting power to elect
the members of the board of directors (or their equivalent if other than a corporation) of
such entity or entities) after such reorganization, recapitalization or reclassification, or (iii)
pursuant to a migratory merger effected solely forthe purpose of changing the jurisdiction
of incorporation of the Company orany of its Subsidiaries.

(0)  “Change of Control Redemption Premium” means 115%.
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(p  “Closing Bid Price” and “Closing Sale Price” means, for any security as
of any date, the last closing bid price and last closing trade price, respectively, for such
security on the Principal Market, as reported by Bloombery, or; if the Principal Market
begins to operate on an extended hours basis and does not designate the closing hid price
or the closing trade price (as the case may be) then the last bid price or last trade price,
respectively, of such security prior to 4:00:00 pm, New York time, as reported hy
Bloombery, or; if the Principal Market is not the principal securities exchange or trading
market for such secunity, the last closing hid price orlast trade price, respectively, of such
security on the principal securities exchange or trading market where such security is listed
or traded as reported by Bloombery, orif the foregoing do not apply, the last closing hid
price or last trade price, respectively, of such security in the over-the-counter market on
the electronic hulletin board for such security as reported by Bloombery, or, if no closing
bid price or last trade price, respectively, is reported for such security by Bloombery, the
average of the hid prices, or the ask prices, respectively, of any market makers for such
security as reported in the “pink sheets” by OTC Markets Group Inc. (formerly Pink Sheets
LLC). If the Closing Bid Price or the Closing Sale Price cannot be calculated fora security
on a particular date on any of the foregoing bases, the Closing Bid Price or the Closing
Sale Price (as the case may be) of such security on such date shall be the fair market value
as mutually determined by the Company and the Holder. If the Company and the Holder
are unable to agree upon the fair market value of such security, then such dispute shall be
resolved in acoordance with the procedures in Section 25. All such determinations shall be
appropriately adjusted for any stock splits, stock dividends, stock combinations,
recapitalizations or other similar transactions during such period.

(@  “Closing Date” shall have the meaning set forth in the Securities Purchase
Agreement, which date is the date the Company initially issued Notes pursuant to the tenms
of the Securities Purchase Agreement.

(p  “Common Stock™ means (i) the Company’s shares of common stock,
$0.0001 parvalue per share, and (ii) any capital stock info which such common stock shall
have been changed or any share capital resulting from a reclassification of such common
stock.

(@  “Conversion Floor Price Condition” means that the relevant Alternate
Conversion Price is being determined based on clause (x) of such definition.

(h) “Convertible Securities” means any stock or other security (other than
Options) that is at any time and underany circumstances, directly orindirectly, convertible
into, exercisable or exchangeable for, or which otherwise entitles the holder thereof to
acquire, any shares of Common Stock.

(0  “Eligible Market” means The New York Stock Exchange, the NYSE
American, the Nesdaq Capitel Market, the Nasdag Global Select Market, the Nasdag
Global Market or the Principal Market.

(d  “Eligible Marketable Securities” as of any date means marketable
securities which would be reflected on a consolidated balance sheet of the Company and
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its Subsidiaries prepared as of such date in accordance with GAAP, and which are
permitted under the Company’s investment policies as in effect on the Issuance Date or
approved thereafter by the Company’s Board of Directors.

(e) “Equity Conditions” means, with respect to an given date of
determination: (i) either (x) one or more Registration Statements filed pursuant to the
Registration Rights A greement shall be effective and the prospectus contained therein shall
be available on such applicable date of determination (with, for the avoidance of doubt,
any shares of Common Stock previously sold pursuant to such prospectus deemed
unavailable) forthe resale of all shares of Common Stock to be issued in connection with
the event requiring this determination (or issuable upon corversion of the Corversion
Amount being redeemed in the event requiring this determination at the Altemate
Conversion Price then in effect (without regard to any limitations on conversion set forth
herein)) (each, a“Required Minimum Securities Amount™), in each case, in accordance
with the terms of the Registration Rights Agreement and there shall not have been during
such period any Grace Periods (as defined in the Registration Rights Agreement) or (y) all
Registrable Securities shall be eligible for sale pursuant to Rule 144 (as defined in the
Securities Purchase Agreement) without the need for registration under any applicable
federal or state securities laws (in each case, disregarding any limitation on conversion of
the Notes, other issuance of securities with respect to the Notes and exercise of the
Warrants) and no Current Information Failure (as defined in the Registration Rights
Agreement) exists or is continuing; (i) the Common Stock (including all Registrable
Securities) is listed or designated for quotation (as applicable) on an Eligible Market and
shall not have been suspended from trading on an Eligible Market (other than suspensions
of not more than two (2) days and ocourring prior to the applicable date of determination
due to business announcements by the Company) nor shall delisting or suspension by an
Eligible Market have been threatened (with a reasonable prospect of delisting occurring
after giving effect to all applicable notice, appeal, compliance and hearing periods); (iii)
the Company shall have delivered all shares of Common Stock issuable upon conversion
of this Note on a timely basis as set forth in Section 3 hereof and all other shares of capital
stock required to be delivered by the Company on a timely basis as set forth in the other
Transaction Documents; (iv) any shares of Common Stock to be issued in connection with
the event requiring determination (or issuable upon conversion of the Conversion Amount
being redeemed in the event requiring this determination) may be issued in full without
violating Section 3(d) hereof; (v) any shares of Common Stock to be issued in connection
with the event requiring determination (or issuable upon conversion of the Conversion
Amount being redeemed in the event requiring this determination at the Altemate
Conversion Price then in effect (without regard to any limitations on conversion set forth
herein)) may be issued in full without violating the rules or regulations of the Eligible
Market on which the Common Stock is then listed or designated for quotation (as
applicable); (vi) no public announcement of a pending, proposed orintended Fundamental
Transaction shall have occumed which has not been abandoned, terminated or
consummated; (vii) the Compeny shall have no knowledge of any fact that would
reasonably be expected to cause (1) any Registration Statement required to be filed
pursuant to the Registration Rights Agreement to not be effective or the prospectus
contained therein to not be available for the resale of the applicable Required Minimum
Senimities Amoimt. of Reristrable Semimities in accomdance with the terms of the
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Registration Rights Agreement or (2) any Registrable Securities to not be eligible for sale
pursuant to Rule 144 without the need for registration under any applicable federal or state
securities laws (in each case, disregarding any limitation on conversion of the Notes, other
iSLHmofsemMﬁesmﬂ]Hpaim&BNot&sarﬁa:erdseofﬂleWmams) and no
Current Information Failure exists oris continuing; (viii) the Holder shall not be in (and no
other holder of Notes shall be in) possession of any HHIEHE]L non-public information
provided to any of them by the Company, any of its Subsidiaries orany of their respective
affiliates, employees, officers, representatives, agents or the like; (ix) the Company
otherwise shall have been in compliance with each, and shall not have breached any
representation or warranty in any material respect (other than representations or warranties
subject to material adverse effect ormateriality, which may not be breached in any respect)
or any covenant or other term or condition of any Transaction Document, including,
without limitation, the Company shall not have failed to timely make any payment pursuant
to any Transaction Document; (x) there shall mthaveocclmedanyVolmmFaﬂmeor
Price Failure as of such applicable date of determination; (xi) on the applicable date of
determination (A) no Authorized Share Failure shall exist or be confimuing and the
applicable Required Minimum Securities Amount of shares of Common Stock are
available under the certificate of incorporation of the Company and reserved by the
Company to be issued pursuant to the Notes and (B) all shares of Common Stock to be
issued in connection with the event requiring this determination (or issuable upon
conversion of the Conversion Amount being redeemed in the event requiring this
determination at the Altemate Conversion Price then in effect (without regard to any
limitations on conversion set forth herein)) may be issued in full without resulting in an
Authonized Share Failure; (xii) there shall not have occurmed and there shall not exist an
Event of Default or an event that with the passage of time or giving of notice would
constitute an Event of Default; (xiii) no bone fide dispute shall exist, by and between any
of holder of Notes or Warrants, the Company, the Principal Market (or such applicable
Eligible Market in which the Common Stock of the Company is then principally trading)
and/or FINRA with respect to any term or provision of any Note or any other Transaction
Document (xiv) as of such time of determination, a custodian or prime broker designated
by the Holder at its sole discretion is available to receive such shares of Conmmon Stock
with DTC through its Deposit/WlﬂIhawalatCustocﬁmsystanatxltakecﬁodyofwch
shares of Common Stock, (xv) the Stockholder Approval Date (as defined in the Securities
PmdmeAgrearH)t)sha]llﬁveommedarﬂ( 1) the shares of Common Stock issuahle
pursuant the event requining the satisfaction of the Equity Conditions (or issuable upon
conversion of the Conversion Amount being redeemed in the event requiring this
determination at the Altemate Conversion Price then in effect (without regard to any
limitations on conversion set forth herein)) are duly authorized and listed and eligible for
trading without restriction on an Eligible Market.

()  “Equity Conditions Failure” means that on any day during the period

commencing twenty (20) Trading Days prior to the applicable date of determination, the
Equity Conditions have not been satisfied (or waived in writing by the Holder).

(g  “Fiscal Quarter” means each of the fiscal quarters adopted by the
Company for financial reporting purposes that correspond to the Company’s fiscal year as

of the date hereof that ends on December 31.



Emor! Unknown document property name.

47




(h)  “Fiscal Year" means the fiscal year adopted by the Company for financial
reporting purposes as of the date hereof that ends on December 31.

(i)  “Floor Price” means $0.26.

()  “Fundamental Transaction” means (A) that the Company shall, directly
orindirectly, including through subsidiaries, Affiliates or otherwise, in one or more related
transactions, (i) consolidate or merge with or into (whether or not the Company is the
suviving corporation) another Subject Entity, or (i) sell, assign, transfer, convey or
otherwise dispose of all or substantially all of the properties or assets of the Company or
any of its “significant subsidiaries” (as defined in Rule 1-02 of Regulation $-X) to one or
more Subject Entities, or(iii) make, orallow one ormore Subject Entities to make, orallow
the Company to be subject to or have its Common Stock be subject to or party to one or
more Subject Entities making, a purchase, tender or exchange offer that is accepted by the
holders of at least either (x) 50% of the outstanding shares of Conmmmon Stock, (y) 50% of
the outstanding shares of Common Stock calculated as if any shares of Common Stock
held by all Subject Entities making or party to, or Affiliated with any Subject Entities
making or party to, such purchase, tender or exchange offer were not outstanding; or (z)
such number of shares of Common Stock such that all Subject Entities making or party to,
or Affiliated with any Subject Entity making or party to, such purchase, tender or exchange
offer, become collectively the beneficial owners (as defined in Rule 13d-3 underthe 1934
Act) of at least 50% of the outstanding shares of Common Stock, or (iv) consummate a
stock or share purchase agreement or other business comhination (including, without
limitation, a reorganization, recapitalization, spin-off or scheme of arrangement) with one
or more Subject Enfities whereby all such Subject Entities, individually orin the aggredate,
acquire, either (x) at least 50% of the outstanding shares of Common Stock, (y) at least
50% of the outstanding shares of Common Stock calculated as if any shares of Common
Stock held by all the Subject Entities making or perty to, or Affiliated with any Subject
Entity making or party to, such stock purchase agreement or other business combination
were not outstanding; or (z) such mumber of shares of Common Stock such that the Subject
Entities become collectively the beneficial owners (as defined in Rule 13d-3 under the
1934 Act) of at least 50% of the outstanding shares of Common Stock, or (v) reorganize,
recapitalize or reclassify its Common Stock, (B) that the Compeny shall, directly or
indirectly, including through subsidiaries, Affiliates or otherwise, in one or more related
transactions, allow any Subject Entity individually or the Subject Entities in the aggregate
to be or become the “beneficial owner” (as defined in Rule 13d-3 under the 1934 Act),
directly or indirectly, whether through acquisition, purchase, assignment, conveyance,
tender; tender offer; exchange, reduction in outstanding shares of Common Stock, merger,
consolidation, business comhination, reorganization, recapitalization, spin-off, scheme of
arangement, reorganization, recapitalization or reclassification orotherwise in any manner
whatsoever, of either (x) at least 50% of the aggregate ordinary voting power represented
by issued and outstanding Common Stock, (y) at least 50% of the aggregate ordinary voting
power represented by issued and outstanding Common Stock not held by all such Subject
Entities as of the date of this Note calculated as if any shares of Common Stock held by all
such Subject Entities were not outstanding, or (z) a percentage of the aggregate ordinary
voting power represented by issued and outstanding shares of Common Stock or other
equity securities of the Company sufficient to allow such Subiect Entities to effect a
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statutory short form merger or other transaction requiring other stockholders of the
Company to surrender their shares of Common Stock without approval of the stockholders
of the Company or (C) directly or indirectly, including through subsidiaries, Affiliates or
otherwise, in one or more related transactions, the issuance of or the entiering into any other
instrument or transaction structured in a manner to circunwent, or that circunwents, the
intent of this definition in which case this definition shall be construed and implemented
inamanner otherwise than in strict conformity with the terms of this definition to the extent
necessary to correct this definition orany portion of this definition which may be defective
orinconsistent with the intended treatment of such instrument or transaction.

(k) “GAAP” means United States generally acoepted accounting principles,
consistently applied.

()  “Group” means a“group” as that term is used in Section 13(d) of the 1934
Actand as defined in Rule 13d-5 thereunder.

(m)  “Holder Pro Rata Amount” means a fraction (i) the mmerator of which
is the original Principal amount of this Note on the Closing Date and (ii) the denominator
of which is the aggregate original principal amount of all Notes issued to the initial
purchasers pursuant to the Securities Purchase Agreement on the Closing Date.

(n) “Indebtedness” shall have the meaning ascribed to such temm in the
Securities Purchase Agreement.

(00  “Installment Amount” means the sum of (A) (i) with respect to any
Installment Date other than the Mahurity Date, the lesser of (x) 240,000 and (y) the
Principal amount then outstanding under this Note as of such Installment Date, and (ii)
with respect to the Installment Date that is the Maturity Date, the Principal amount then
outstanding under this Note as of such Installment Date (in each case, as any such
Installment Amount may be reduced pursuant to the temms of this Note, whether upon
conversion, redemption or Deferral) and (B) any Deferral Amount deferred pursuant to
Section 8(b) and included in such Installment Amount in accordance therewith, and, in
each case, the sum of any accrued and unpaid Interest and the Make-Whole Amount related
thereto as of such Installment Date under this Note, if any, and accrued and unpaid Late
Charges, if any, under this Note as of such Installment Date. In the event the Holder shall
sell or otherwise transfer any portion of this Note, the transferee shall be allocated a pro
rata portion of the each unpaid Installment Amount hereunder.

(P  “Installment Date” means each of (i) the earier to occur of (x) the last
Trading Day on the calendar month in which the initial Mandatory Prepayment (as defined
in the Investor Note) occurs and (y) July 31, 2020, (ii) thereafter, the last Trading Day of
the calendar month immediately following the previous Installment Date until the Maturity
Date, and (iv) the Mahurity Date.

(@  “Interest Date” means, with respect to any given calendar month, (x) if
priorto the initial Installment Date or after the Maturity Date, the last Trading Day of such
calendar month or (y) if on or after the initial Installment Date, but on or prior to the
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Maturity Date, such Installment Date, if any, in such calendar month.

()  “Interest Rate” means seven percent (7%) per annum, as may be adjusted
from time to time in accordance with Section 2.

(s  “Make-Whole Amount” means, as of any given date and as applicable, in
comnection with any redemption or other repayment hereunder, an amount equal to the
amount of additional Interest that would accrue under this Note at the Interest Rate
assuming for calculation purposes that the Principel of this Note as of the Closing Date
remained outstanding through and including the Mafimity Date.

()  [INTENTIONALLY OMITTED]

(W  [INTENTIONALLY OMITTED]

(v)  [INTENTIONALLY OMITTED]

(w)  “Market Capitalization” means, as of any date of determination, the
product of (x) the shares of Common Stock outstanding as of such date of determination
and (y) the VWARP of the Common Stock on such date of determination.

(x)  “Market Capitalization Threshold Condition” means, as of any time of
determination, the quotient of (i) the Unrestricted Note Amount as of such time of
determination, divided by (ii) the quotient of (x) the sum of the Market Capitalization for
each Trading Day during the thirty (30) consecutive Trading Day period ending on, and
including, the Trading Day immediately prior to such time of determination, divided by (y)
thirty (30), exceeds ten pervent (10%).

(y)  “Maturity Date” shall mean December 31, 2021; provided, however, the
Mahuity Date may be extended at the option of the Holder (i) in the event that, and for so
long as, an Event of Default shall have occurred and be continuing or any event shall have
occurred and be continuing that with the passage of time and the failure to cure would
result inan Event of Default or (ii) through the date that is twenty (20) Business Days after
the consummation of a Fundamental Transaction in the event that a Fundamental
Transaction is publicly announced or a Change of Control Notice is delivered prior to the
Matimity Date, provided further that if a Holder elects to convert some orall of this Note
pursuant to Section 3 hereof, and the Conversion Amount would be limited pursuant to
Section 3(d) hereunder, the Maturity Date shall automatically be extended until such time
as such provision shall not limit the conversion of this Note.

(z2  “Options” means any nghts, wanants or options to subscribe for or
purchase shares of Common Stock or Convertible Securities.

(@) “Parent Entity” of a Person means an entity that, directly or indirectly,
controls the applicable Person and whose common stock or equivalent equity security is
quoted or listed on an Eligible Market, or; if there is more than one such Person or Parent
Entity, the Person or Parent Entity with the largest public market capitalization as of the
date of consummation of the Fundamental Transaction.
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(hb) “Permitted Additional Indebtedness” means up to $5 million in the
aggregate of additional Indebtedness.

(cc)  “Permitted Indebtedness™ means (i) Indebtedness evidenced by this Note
and the Other Notes, (ii) Indebtedness set forth on Schedule 3(s) to the Securities Purchase
Agreement (other than the PPP Loan), as in effect as of the Subscription Date (the
“Permitted Existing Indebtedness”),(iii) Indebtedness secured by Permitted Liens or
unsecured but as described in clauses (iv) and (v) of the definition of Permitted Liens, (iv)
if pror to September 30, 2020, the PPP Loan and (v) any Pemitted Additional
Indebtedness

(dd) “Permitted Liens” means (i) any Lien for taxes not yet due or delinquent
or being contested in good faith by appropriate proceedings for which adequate reserves
have been established in accordance with GAAP, (ii) any statutory Lien arising in the
ordinary course of business by operation of 1aw with respect to a liahility thatis not yet due
or delinquent, (iii) any Lien created by operation of law, such as materialmen’s liens,
mechanics’ liens and other similar liens, arising in the ordinary course of business with
respect to a liahility that is not yet due or delinquent or that are being contested in good
faith by appropriate proceedings, (iv) Liens (A) upon or in any equipment acquired or held
by the Company or any of its Subsidiaries to secure the purchase price of such equipment
or Indebtedness incurred solely forthe purpose of financing the acquisition or lease of such
equipment, or (B) existing on such equipment at the time of its acquisition, provided that
the Lien is confined solely to the property so acquired and improvements thereon, and the
proceeds of such equipment, in either case, with respect to Indebtedness in an aggregate
amount not to exceed $50,000, (v) Liens incurred in connection with the extension, renewal
or refinancing of the Indebtedness secured by Liens of the type described in dlause (iv)
above, provided that any extension, renewal or replacement Lien shall be limited to the
property encumbered by the existing Lien and the principal amount of the Indebtedness
being extended, renewed or refinanced does not increase, (vi) Liens in favor of customs
and revenue authorities arising as a matter of law to secure payments of custom duties in
connection with the importation of goods, (vii) Liens arising from judgments, decrees or
attachments in circumstances not constituting an Event of Default under Section 4(a)(xiii),
(viii) Liens on Permitted Existing Indebtedness as set forth on Schedule 3(s) attached to
the Securities Purchase Agreement and (ix) Liens with respect to Permitted Additional
Indebtedness.

(ee)  “Person” means an individual, a limited liahility company, a partnership,
ajoint venture, a corporation, a trust, an unincorporated organization, any other entity ora
govemment or any department or agency thereof.

(ff)  “PPP Loan” means any Indebtedness of the Company undertaken
pursuant o the Paycheck Protection Program under the Coronavirus Aid, Relief and
Economic Seaurity Act orany other similar govermment sponsored loan program, including
specifically, that certain Note in the principal amount of $2,850,336 made by the Company
in favor of JPMorgan Chase, NA.

(gg) “Price Failure” means, with respect to a particular date of determination,
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the VWAP of the Common Stock on any five (5) Trading Days (whether or not
consecutive) during the twenty (20) Trading Day period ending on the Trading Day
immediately preceding such date of determination fails to exceed $0.50 (as adjusted for
stock splits, stock dividends, stock combinations, recapitalizations or other similar
transactions occuning after the Subscription Date). All such determinations to be
appropriately adjusted for any stock splits, stock dividends, stock combinations,
recapitalizations or other similar transactions during any such measuring period.

(hh)  “Principal Market” means the Nasdaq Capital Market.

(i) “Redemption Notices” means, collectively, the Event of Default
Redemption Notices, the Installment Notices with respect to any Installment Redemption,
the Acceleration Notices, the Company Optional Redemption Notices, the Optional
Redemption Notices and the Change of Control Redemption Notices, and each of the
foregoing, individually, a “Redemption Notice.”

() “Redemption Date” mesans, as applicable, the Event of Default
Redemption Date, the Change of Conirol Redemption Date, the Acceleration Date, the

Optional Redenmption Date or Comparty Optional Redemption Date.
(kk) “Redemption Premium’” means 115%.

()  “Redemption Prices” means, collectively, Event of Default Redemption
Prices, the Change of Control Redemption Prices, the A cceleration Redemption Prices, the
Company Optional Redemption Prices, the Optional Redemption Prices and the
Installment Redemption Prices, and each of the foregoing, individually, a “Redemption
Price.”

(mm) “Registration Rights Agreement” means that certain registration rights
agreement, dated as of the Closing Date, by and among the Company and theinitial holders
of the Notes relating to, among other things, the registration of the resale of the Common
Stock issuable upon conversion of the Notes orotherwise pursuant to the terms of the Notes
and exercise of the Warrants, as may be amended from time to time.

(m) [INTENTIONALLY OMITTED]
(00) [INTENTIONALLY OMITTED]

(pp)  “SEC” means the United States Securities and Exchange Commission or
the successor thereto.

(q) “Securities Purchase Agreement” means that certain securities purchase
agreement, dated as of the Subscription Date, by and among the Company and the initial
holders of the Notes pursuant to which the Company issued the Notes, as may be amended
from time to time.

(m)  “Series A Notes” shall have the meaning as set forth in the Securities
Purchase Agreement.
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(ss)  “Series B Notes” shall have the meaning set forth as set forth in the
Securities Purchase Agreement.

(tt)  “Subscription Date” means July 14, 2020.

(w) “Subsidiaries” shall have the meaning as set forth in the Securities
Purchase Agreement.

(vw) “Subject Entity” means any Person, Persons or Group or any Affiliate or
associate of any such Person, Persons or Group.

(ww) “Sucoessor Entity” means the Person (or; if so elected by the Holder, the
Parent Entity) formed by, resulting from or surviving any Fundamental Transaction or the
Person (or; if so elected by the Holder, the Parent Entity) with which such Fundamental
Transaction shall have been entered into.

(xx) “TradingDay" means, as applicahle, (x) with respect to all price or trading
volume determinations relating to the Common Stock, any day on which the Common
Stock is traded on the Principal Market, or, if the Principal Market is not the principal
trading market for the Common Stock, then on the principal securities exchange or
securities market on which the Common Stock is then traded, provided that “Trading Day”
shall not include any day on which the Common Stock is scheduled o trade on such
exchange or market for less than 4.5 hours or any day that the Common Stock is suspended
from trading during the final hour of trading on such exchange or market (or if such
exchange or market does not designate in advance the closing time of trading on such
exchange or market, then during the hour ending at 4:00:00 pm., New Y ork time) unless
such day is otherwise designated as a Trading Day in writing by the Holder or (y) with
respect to all determinations otherthan price determinations relating to the Common Stock,
any day on which The New Y ork Stock Exchange (or any sucoessor thereto) is open for
trading of securities.

(yy) [INTENTIONALLY OMITTED]

(zz) “Unrestricted Note Amount” as of any time of determination, means the
sum of (i) the aggregate Unrestricted Principal (as defined in the Series B Notes) of the
Series B Notes, (ii) the aggregate principal amount of the Series A Notes, (iii) the aggregate
principal amount of the March Notees (as defined in the Securities Purchase Agreement), in
each case, as outstanding as of such time of determination and including any accrued and
unpaid interest, late charges and make-whole amounts, if any, thereon as of such time of
determination.

(aaa) “Volume Failure” means, with respect to a particulardate of detenmination,
the aggregate daily dollar trading volume (as reported on Bloomberg) of the Common
Stock on the Principal Market of any two (2) Trading Days during the twenty (20) Trading
Day period ending on the Trading Day immediately preceding such date of determination
(such period, the “Volume Failure Measuring Period”), is less than $300,000 per such
Trading Day.



Emor! Unknown document property name.




(bbb) “VWAP” means, for any security as of any date, the dollar volume-
weighted average price for such security on the Principal Market (or, if the Principal
Market is not the principal trading market for such security, then on the principal securities
exchange or securities market on which such security is then traded), during the period
beginning at 9:.30 am.,, New York time, and ending at 4:00 pm.,, New York time, as
reported by Bloombery through its “VAP” function (set to 09:30 start time and 16:00 end
time) or; if the foregoing does not apply, the dollar volume-weighted average price of such
security in the over-the-counter market on the electronic bulletin board for such security
curing the period beginning at 9:30 am.,, New York time, and ending at 4:00 p.m., New
York time, as reported by Bloombery, or; if no dollar volume-weighted average price is
reported for such security by Bloombery for such hours, the average of the highest closing
hid price and the lowest closing ask price of any of the market makers for such security as
reported in the “pink sheets” by OTC Markets Group Inc. (formerdy Pink Sheets LLC). If
the VWAP cannot be calculated for such security on such date on any of the foregoing
bases, the VWAP of such security on such date shall be the fair market value as mutually
determined by the Company and the Holder. If the Conmpany and the Holder are unable to
agree upon the fair market value of such secunity, then such dispute shall be resolved in
accordance with the procedures in Section 25. All such determinations shall be
appropriately adjusted for any stock dividend, stock split, stock combination,
recapitalization or other similar transaction during such period.

(occ) “Warrants” has the meaning ascribed to such temm in the Securities
Purchase Agreement, and shall include all warrants issued in exchange therefor or
replacement thereof.

3. DISCLOSURE. Upon delivery by the Company to the Holder (or receipt by the
Company from the Holder) of any notice in accordance with the terms of this Note, unless the
Company has in good faith determined that the matters relating to such notice do not constitute
material, non-public information relating to the Company or any of its Subsidiaries, the Compeny
shall onor priorto 9:00 am, New Y o1k city time on the Business Day immediately following such
notice delivery date, publicly disclose such material, non-public information on a Current Report
on Form 8K orotherwise. In the event that the Company believes that a notice confains material,
non-public information relating to the Company or any of its Subsidiaries, the Conpeny so shall
indicate to the Holder explicitly in writing in such notice (or immediately upon receipt of notice
from the Holder; as applicable), and in the absence of any such written indication in such notice
(ornotification from the Company immediately upon receipt of notice from the Holder), the Holder
shall be entitled to presume that information contained in the notice does not constitute material,
non-public information relating to the Company or any of its Subsidiaries. Nothing contained in
this Section 34 shall limit any obligations of the Company, or any rights of the Holder, under
Section 4(i) of the Securities Purchase Agreement.

35, ABSENCE OF TRADING AND DISCLOSURE RESTRICTIONS. The Conpany
acknowledges and agrees that the Holder is not a fiduciary or agent of the Company and that the
Holder shall have no obligation to (a) maintain the confidentiality of any information provided by
the Company or (b) refrain from trading any securities while in possession of such information in
the absence of a written non-disclosure agreement signed by an officerof the Holder that explicitly
provides for such confidentiality and trading resirictions. In the absence of such an executed,
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wiitten non-disclosure agreement, the Company acknowledges that the Holdermay freely tradein
any securities issued by the Company, may possess and use any information provided by the
Company in connection with such trading activity, and may disclose any such information to any
third party.

[signature page follows]
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IN WITNESS WHEREOF, the Company has caused this Note to be duly executed as of
the Issuance Date set out above.

PHUNWARE, INC.

By:
Name:
Title:
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EXHIBIT I

PHUNWARE, INC.
CONVERSION NOTICE

Reference is made to the Series A Senior Convertible Note (the “Note”) issued to the
undersigned by Phunware, Inc., a Delaware corporation (the “Company”). In acoordance with
and pursuant to the Note, the undersigned hereby elects to convert the Conversion Amount (as
defined in the Note) of the Note indicated below into shares of Common Stock, $0.0001 par value
per share (the “Common Stock”), of the Company, as of the date specified below. Capitalized
terms not defined herein shall have the meaning as set forth in the Note.

Date of
Conversion:

Aggregate  Principal to  be
converted:

Aggregate accrued and unpaid
Interest, Make-Whole Amount and
accrued and unpaid Late Charges
with respect to such portion of the
Aggregate Principal and  such
Aggregate Interest and Aggregate
MakeWhole Amount fo he
converted:

AGGREGATE CONVERSION
AMOUNT
TO BE CONVERTED:

Please confirm the following information:

Conversion Price;

Number of shares of Common
Stock to be issued (the ““Shares”)::

Installment Amount(s) to be reduced (and

comesponding Installment  Date(s)) and
amount of reduction:

| If this Conversion Notice is being delivered with respect to an Altemate Conversion,
check here if Holder is electing to use the following Altemate Conversion Price:

for[the entire][$ of the] Conversion Amount set forth above to be converted in
accordance herewith
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| If this Conversion Notice is being delivered as a result of the occurrence of a Permitted
Settlement Transaction, check here if Holder is electing to use the following PST Issuance
Price: for [the entire][$ of the] Conversion Amount set forth
above to be converted in accordance herewith

Please issue the Common Stock into which the Note is being converted to Holder, or for its
benefit, as follows:

| Checkhereif requesting delivery as a certificate to the following name and to the
following address:

Issue to:

| Check here if requesting delivery by Deposit/Withdrawal at Custodian as
follows:

DTC Participant:

DTC Number:

Account
Number:

Date:

Name of Registered Holder

By:

Name:
Title:

Tax ID:

Facsimile:
E-mail Address:
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Exhibit IT
ACKNOWLEDGMENT

The Company herehy (a) acknowledges this Conversion Notice, (b) certifies that the above
indicated mumber of shares of Common Stock [are][are not] eligible to be resold by the Holder
either (i) pursuant to Rule 144 (subject to the Holder's execution and delivery to the Company of
a customary 144 representation letter) or (ii) an effective and available registration statement and
(c) hereby directs to issue the above indicated nmumber of shares of Common
Stock in accordance with the Transfer Agent Instructions dated ,20  fromthe
Company and acknowledged and agreed to by

PHUNWARE, INC.

By:
Name:
Title:
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NEITHER THE ISSUANCE AND SALE OF THE SECURITIES REPRESENTED BY
THIS NOTE NOR THE SECURITIES INTO WHICH THIS NOTE ARE CONVERTIBLE
HAVE BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED,
OR APPLICABLE STATE SECURITIES LAWS. THE SECURITIES MAY NOT BE
OFFERED FOR SALE, SOLD, TRANSFERRED OR ASSIGNED (I) IN THE ABSENCE
OF (A) AN EFFECTIVE REGISTRATION STATEMENT FOR THE SECURITIES
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR (B) AN OPINION OF
COUNSEL TO THE HOLDER (IF REQUESTED BY THE COMPANY), IN A FORM
REASONABLY ACCEPTABLE TO THE COMPANY, THAT REGISTRATION IS NOT
REQUIRED UNDER SAID ACT OR (II) UNLESS SOLD OR ELIGIBLE TO BE SOLD
PURSUANT TO RULE 144 OR RULE 144A UNDER SAID ACT. NOTWITHSTANDING
THE FOREGOING, THE SECURITIES MAY BE PLEDGED IN CONNECTION WITH
A BONA FIDE MARGIN ACCOUNT OR OTHER LOAN OR FINANCING
ARRANGEMENT SECURED BY THE SECURITIES. ANY TRANSFEREE OF THIS
NOTE SHOULD CAREFULLY REVIEW THE TERMS OF THIS NOTE, INCLUDING
SECTIONS 3(c)(iii) AND 20(a) HEREOF. THE PRINCIPAL AMOUNT REPRESENTED
BY THIS NOTE AND, ACCORDINGLY, THE SECURITIES ISSUABLE UPON
CONVERSION HEREOF MAY BE LESS THAN THE AMOUNT'S SET FORTH ONTHE
FACE HEREOF PURSUANT TO SECTION 3(c)(iii) OF THIS NOTE.

THIS NOTE HAS BEEN ISSUED WITH ORIGINAL ISSUE DISCOUNT (“OID”).
PURSUANT TO TREASURY REGULATION §1.1275-3(b)(1), MATT AUNE, A
REPRESENTATIVE OF THE COMPANY HEREOF WILL, BEGINNING TEN DAYS
AFTER THE ISSUANCE DATE OF THIS NOTE, PROMPTLY MAKE AVAILABLE TO
THE HOLDER UPON REQUEST THE INFORMATION DESCRIBED IN TREASURY
REGULATION §1.1275-3(b)(1)(i). MATT AUNE MAY BE REACHED AT TELEPHONE
NUMBER (512) 693-4199.

PHUNWARE, INC.

SERIES B SENIOR SECURED CONVERTIBLE NOTE

Issuance Date: July , 2020 (the*IssuanceDate”™) Original Principal Amount: U.S. $17,280,000

FOR VALUE RECEIVED, Plunware, Inc., a Delaware corporation (the “Company™),
hereby promises to pay to the order of Alto Opportunity Master Fund, SPC - Segregated Master
Portfolio B orits registered assigns (“Holder™) the amount set forth above as the Original Principel
Amount (as reduced pursuant. to the tenms hereof pursuant to redemption, conversion or otherwise,
the “Principal”) when due, whether upon the Mahurity Date, on any Installment Date with respect
to the Installment Amount due on such Installment Date (each as defined below), or upon
accel eration, redenption or otherwise (in each case in accordance with the tenms hereof) and to
pay interest (“Interest”) on any outstanding Principal at the applicable Interest Rate (as defined
below) from the date set forth above as the Issuance Date (the “Issuance Date”) until the same
becomes due and payable, whether upon the Maturity Date, on any Installment Date with respect
to the Installment Amount due on such Installment Date, or upon acceleration, conversion,
redemption or otherwise (in each case in accordance with the termms hereof). This Series B Senior
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Secured Convertible Note (including all Senior Secured Convertible Notes issued in exchange,
transfer or replacement hereof, this “Note”) is one of an issue of Senior Secured Convertible Notes
issued pursuant to the Securities Purchase Agreement, dated as of July 14, 2020 (the
“Subscription Date”), by and among the Company and the investors (the “Buyers”) refered to
therein, as amended from time to time (collectively, the “Notes”, and such other Series A Senior
Convertible Notes and Series B Senior Secured Convertible Notes issued pursuant to the Securities
Purchase Agreement, collectively, the “Other Notes”). Certain capitalized terms used herein are
defined in Section 33.

1. PAYMENTS OF PRINCIPAL. On each Installment Date, the Company shall pay
to the Holder an amount equal to the Installment Amount due on such Installment Date in
accordance with Section 8. On the Maturity Date, the Company shall pay to the Holder an amount
in cash representing all outstanding Principel, accrued and unpaid Interest and accrued and unpaid
Late Charges (as defined in Section 26(c)) on such Principal and Interest. Other than as
specifically permitted by this Note, the Company may not prepay any portion of the outstanding
Principal, accrued and unpaid Interest, Make-Whole Amount or accrued and unpaid Late Charges
on Principal, Interest and Make-Whole Amount, if any.

(@ Securities Contract. The Company and the Holder hereby acknowledge
and agree that the Securities Purchase Agreement and the Note Purchase Agreement (as
defined in the Securities Purchase Agreement) each is a “securities contract” as defined in
11 U.S.C. § 741 and that Holder shall have all rights in respect of this Note, the Master
Netting Agreement (as defined in the Securities Purchase Agreement), the Investor Note,
the Securities Purchase Agreement and the Note Purchase Agreement as are set forthin 11
U.S.C.§ 555and 11 U.S.C. § 362(b)(6), including, without limitation, all rights of credit,
deduction, setoff, offset and/or netting (collectively, “Netting” or“Net™) as are available
under this Note, the Master Netting Agreement and the Investor Note and all Netting
provisions of this Note, the Investor Note and the Master Netting Agreement, including
without limitation the provisions set forth in Section 7 of the Investor Note, are hereby
incorporated in this Note and made a part hereof as if such provisions were set forth herein.

(b) Investor Prepayments; No Share Issuance or Sales unfil Fully Paid
Upon the consummation of any Investor Prepayment, the aggregate outstanding Restricted
Principal under this Note shall automatically become Unrestricted Principal hereunder, on
a dollar-for-dollar hasis, in an amount equal to the aggregate amount of cash paid in such
Investor Prepayment and any Restricted OID related to such Prepaid Principel shall also
concurrently become Unrestricted Principal at such time. Notwithstanding anything herein
to the conirary, the shares of Common Stock issuable upon conversion of Restricted
Principal (and related Restricted OID) hereunder shall not be issued by the Company and
may not be sold by Holder until such portion of the Investor Note equivalent to the
Restricted Principal subject to such conversion (each, an “Investor Prepayment
Amount™) has been Fully Paid (as defined below) pursuant to an Investor Prepayment or
otherwise upon mafumity of the Investor Note (to the Company or to such other Persons as
directed by the Compeny in writing) and such Restricted Principal (and related Restricted
OID) becomes Unrestricted Principal in accordance with the preceding sentence. “Fully
Paid” means, with respect to any applicable Investor Prepayment, that the Holder shall
have either (x) delivered evidence to the Company that the Holder instructed its bank or
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other financial instifution, with respect to an account of the Holder (or an affiliate of the
Holder) containing at least an amount in cash equal to the applicable Investor Prepayment
Amourt, to deliver such Investor Prepayment Amowunt. from such account by wire transfer
to the Company in accordance with wire instructions set forth in the Flow of Funds Letter
(as defined in the Securities Purchase Agreement) (unless modified by the Company prior
to the date of such Investor Prepayment by delivery to the Holder of new wire instructions,
duly executed by an executive officer of the Company, on letterhead of the Conpany), or
(y) if the Company and the Holder have accounts at the same hank or other financial
institution, by an intemal “ledger” transfer by such financial institution of such Investor
Prepayment Amount, in each case, as evidenced by either an e-mail orother written ororal
confimmation by the applicable receiving financial institution that such transfer has been
completed or wire has amved, in each case, of such Investor Prepayment Amourt.

(c) Prohibited Transfer or Severahility Reduction. Upon any Prohibited
Transfer (as defined in the Investor Note) of, or Severahility Event (as defined in the
Investor Note) under; the Investor Note, (x) the Investor Note shall be deemed peid in full
and shall be null and void, and (y) 75% of the remaining Restricted Principal of this Note
(together with any related Restricted OID with respect thereto) shall be automatically
cancelled (with the remaining 25% of the Restricted Principal of this Note (together with
any related Restricted OID with respect thereto)automatically becoming Unrestricted
Principal hereunder).

(d) Netting Event Reduction. Upon any Neiting Event (as defined in the
Investor Note), the Restricted Principal hereunder shall automatically and simultaneously
be reduced, on a dollar-for-dollar basis, by such portion of the aggregate principal of the
Investor Note cancelled pursuant to such Netting Event and the Restricted OID related
thereto shall automatically be cancelled concurrently therewith; provided, that if any
portion of the Investor Note subject to Netting is applied against Unpaid Amounts (as
defined in the Investor Note) owed by the Company to the Investor (other than the
Conversion Amount of this Note outstanding from time to time) (each, an “Other Unpaid
Amount”), an aggregate amount of Restricted Principal hereunder equal to such Other
Unpaid Amount, on a dollar-for-dollar besis (or; if less, all Restricted Principal then
outstanding hereunder) (together with any related Restricted OID with respect thereio),
shall automatically become Unrestricted Principal simultaneously with the consummation
of such Netting Event.

(e Single Integrated Transaction. The Compeny hereby acknowledges and
agrees that (i) the Netting Events shall be consummated at such times as required hereunder
through any means permissible under applicable law, including without limitation, set-off
and Netting and (i) the obligations of the Holder under the Investor Note and the
ohligations of the Company under this Note arise in a single integrated transaction and
constitute related and interdependent obligations within such transaction.

1§) Grant of Security Interest. The Company hereby grants and pledges to
the Holder a continuing security interest in the Investor Note of the Holder, including any
and all cash, proceeds, funds, credits, rights and other assets therein or arising therefrom,
from time to time, and any additions, dividends, profits and interest in the foregoing and
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any replacements or substitutions therefore (collectively, the “Collateral™) to secure
prompt repayment of any and all amounts outstanding hereunder from time to time and to
secure prompt performance hy the Company of each of its covenants and duties under this
Note. Such security interest constitutes a valid, first prionity secunity inferest in the
Collateral, and will constitute a valid, first priority security interest in later-aoquired
Collateral. Notwithstanding any filings undertaken related to the Holder's rights under the
Delaware Uniform Commercial Code, the Holder's Lien (as defined in Section 15(c)
below) on the Collateral shall remain in effect for so long as any Restricted Principal
() Order of Conversion and/or Redenption.  Notwithstanding anything
herein to the contrary, with respect to any conversion or redemption hereunder, as
applicable, the Company shall convert or redeem, as applicable, First, all accrued and
unpaid Interest and Make-Whole Amount, if any, hereunder and under any other Series B
Notes held by such Holder, Second, all accrued and unpaid Late Charges on any Principal,
Interest and Make-Whole Amount, if any, hereumder and under any other Series B Notes
held by such Holder; Third, all other amounts outstanding (other than Principal) hereunder
and under any other Series B Notes held by such Holder and, Fourth, all Principal (other
than Resfricted Principal or Restricted OID) outstanding hereunder and under any other
Series B Notes held by such Holder, in each case, prior to any conversion or redemption,
as applicable, of any Restricted Principal and Restricted OID hereunder, in each case,
allocated pro rata among this Note and such other Series B Notes held by such Holder.

2. INTEREST; INTEREST RATE.

(@  Interest on this Note shall commence accriing on the Issuance Date and
shall be computed on the basis of a 360-day year and twelve 30-day months and shall be
payablein arrears on each Interest Date (and if unpaid on an Interest Date, shall compound
on such Interest Date) and shall be payable in accordance with the terms of this Note.
Interest shall be peid (i) on each Interest Date occuring on an Installment Date in
acoordance with Section 8 as part of the applicable Installment Amount due on the
applicable Installment Date and (ii) with respect to each other Interest Date, on such
Interest Date in cash.

(b)  Priorto the payment of Interest on an Interest Date, Interest on this Note
shall accrue at the Interest Rate and be payable by way of inclusion of the Interest in the
Conversion Amount on each Conversion Date in accordance with Section 3(b)(i) or upon
any redemption in accordance with Section 13 or any required payment upon any
Bankruptcy Event of Default. From and after the occurrence and during the continuance
of any Event of Default, the Inferest Rate shall automatically be increased to eighteen
peroent (18.0%) per anmum (the “Default Rate”). In the event that such Event of Default
is subsequently cured (and no other Event of Default then exists, including, without
limitation, for the Company’s failure to pay such Interest at the Default Rate on the
applicable Interest Date), the adjustment referred to in the preceding sentence shall cease
to be effective as of the calendarday immediately following the date of such cure; provided
that the Interest as calculated and unpaid at such increased rate during the continuance of
such Event of Default shall continue to apply to the extent relating to the days after the
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occurrence of such Event of Default through and including the date of such cure of such
Event of Default.

3. CONVERSION OF NOTES. At any time after the Issuance Date, this Note shall
be convertible into validly issued, fully peid and non-assessable shares of Common Stock (as
defined below), on the terms and conditions set forth in this Section 3.

(@  Conversion Right. Subject to the provisions of Section 3(d), at any time or
times on or after the Issuance Date, the Holder shall be entitled to convert any portion of
the outstanding and wmpaid Conversion Amowunt (as defined below) into validly issued,
fully paid and non-assessable shares of Common Stock in accordance with Section 3(c), at
the Conversion Rate (as defined below). The Company shall not issue any fraction of a
share of Common Stock upon any conversion. If the issuance would result in the issuance
of afraction of ashare of Common Stock; the Company shall round such fraction of a share
of Common Stock up to the nearest whole share. The Company shall pay any and all
transfer, stamp, issuance and similar taxes, costs and expenses (including, without
limitation, fees and expenses of the transfer agent of the Company (the “Transfer Agent™))
that may be payable with respect to the issuance and delivery of Common Stock upon
conversion of any Conversion Amount.

(h)  Conversion Rate. The number of shares of Common Stock issuable upon
conversion of any Conversion Amount pursuant to Section 3(a) shall be determined by
dividing (x) such Conversion Amount by (y) the Conversion Price (the “Conversion
Rate”).

(i)  “Conversion Amount” means the sum of (w) the portion of the
Principal to be converted, redeemed or otherwise with respect to which this
determination is being made, (x) all accrued and unpaid Interest with respect to such
portion of the Principal amount, (y) the Make-Whole Amount, if any, and (z) accrued
and unpaid Late Charges with respect to such portion of such Principal, such Interest,
if any, and such Make-Whole Amount, if any.

(i) “Conversion Price” means, as of any Conversion Date or other date
of determination, $3.00, subject to adjustment as provided herein

() Mechanics of Conversion.

(i)  Optional Conversion. To convert any Conversion Amount into
shares of Common Stock on any date (a “Conversion Date”), the Holder shall deliver
(whether via facsimile, electronic mail or otherwise), for receipt on or prior to 11:59
p.m.,, New Y ork time, on such date, a copy of an executed notice of conversion in the
form attached hereto as Exhihit I (the “Conversion Notice”) to the Company. If
required by Section 3(c)(iii), within two (2) Trading Days following a conversion of
this Note as aforesaid, the Holder shall surrender this Note to a nationally recognized
ovemight delivery service for delivery to the Compeny (or an indemmification
undertaking with respect to this Note in the case of its loss, theft or destruction as
contemplated by Section 20(b)). On or before the first (1st) Trading Day following the
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date of receipt of a Conversion Notice, the Company shall transmit by facsimile or
electronic mail an acknowledgment of confirmation and representation as to whether
such shares of Common Stock may then be resold pursuant to Rule 144 or an effective
and available registration statement, in the form attached hereto as Exhihit I, of receipt
of such Conversion Notice to the Holder and the Transfer Agent which confirmation
shall constitute an instruction to the Transfer Agent to process such Conversion Notice
in accordance with the terms herein.  On or hefore the second (2nd) Trading Day
following the date on which the Company has received a Conversion Notice (or such
earlier date as required pursuant to the 1934 Act or other applicable law, rule or
regulation for the settlement of a trade initiated on the applicable Conversion Date of
such shares of Common Stock issuable pursuant to such Conversion Notice) (the
“Share Delivery Deadling”), the Company shall (1) provided that the Transfer Agent
is participating in The Depository Trust Company’s (“DTC”) Fast Automated
Secwrities Transfer Program, credit such aggregate number of shares of Common Stock
to which the Holder shall be entitled pursuant to such conversion to the Holder's orits
designee’s balance acocount with DTC through its Deposit/Withdrawal at Custodian
system or (2) if the Transfer Agent is not participating in the DTC Fast Automated
Securities Transfer Program, upon the request of the Holder; issue and deliver (via
reputable ovemight courier) to the address as specified in the Conversion Notice, a
certificate, registered in the name of the Holder orits designee, for the number of shares
of Common Stock to which the Holder shall be entitled pursuant to such conversion.
If this Note is physically surrendered for conversion pursuant to Section 3(c)(iii) and
the outstanding Principal of this Note is greater than the Principal portion of the
Conversion Amount being converted, then the Company shall as soon as practicable
and in no event later than two (2) Business Days after receipt of this Note and at its
own expense, issue and deliver to the Holder (or its designee) a new Note (in
acoordance with Section 20(d)) representing the outstanding Principal not converted.
The Person or Persons entitled to receive the shares of Common Stock issuable upon a
conversion of this Note shall be treated forall purposes as the record holder or holders
of such shares of Common Stock on the Conversion Date. In the event of a partial
conversion of this Note pursuant hereto, (x) the Principal amount converted shall be
deducted from the Installment Amount(s) relating to the Installment Date(s) as set forth
in the applicable Conversion Notice and (y) the amount of Restricted Principel
converted, if any, shall be set forth in the applicable Conversion Notice.
Notwithstanding anything to the confrary contained in this Note or the Registration
Rights Agreement, after the effective date of the Registration Statement (as defined in
the Registration Rights Agreement) and prior to the Holder's receipt of the notice of a
Grace Period (as defined in the Registration Rights Agreement), the Compeany shall
cause the Transfer Agent to deliver unlegended shares of Common Stock to the Holder
(orits designee) in connection with any sale of Registrable Securities (as defined in the
Registration Rights Agreement) with respect to which the Holder has entered into a
contract for sale, and delivered a copy of the prospectus included as part of the
particular Registration Statement to the extent applicable, and for which the Holder has
not yet settled.

(i) Company’s Failure to Timely Convert. If the Company shall fail,

for anv reasnn or fornn rersnn. an orrior tn the annlicahle Share Deliverv Deadline
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either (I) if the Transfer Agent is not perticipating in the DTC Fast Automated
Secunities Transfer Program, to issue and deliver to the Holder (or its designee) a
certificate for the mmber of shares of Common Stock to which the Holder is entitled
and register such shares of Common Stock on the Company’s share register or; if the
Transfer Agent is participating in the DTC Fast Automated Securities Transfer
Program, to credit the balance account of the Holder or the Holder’s designee with
DTC for such mumber of shares of Common Stock to which the Holderis entitled upon
the Holder's conversion of this Note (as the case may be) or (II) if the Registration
Statement covering the resale of the shares of Common Stock that are the subject of
the Conversion Notice (the“Unavailable Conversion Shares”) is not available forthe
resale of such Unavailable Conversion Shares and the Company fails to promptly, but
inno event later than as required pursuant to the Registration Rights Agreement (x) so
notify the Holder and (y) deliver the shares of Common Stock electronically without
any restrictive legend by crediting such aggregate number of shares of Common Stock
to which the Holder is entiled pursuant to such conversion to the Holder's or its
designee’s balance account with DTC through its Deposit/Withdrawal At Custodian
system (the event described in the immediately foregoing clause (II) is hereinafter
referred as a“Notice Failure” and togetherwith the event described in clause (I) above,
a“Conversion Failure”), then, in addition to all other remedies available to the Holder,
(1) the Cormpany shall pay in cash to the Holder on each day after such Share Delivery
Deadline that the issuance of such shares of Common Stock is not timely effected an
amount equal to 1% of the product of (A) the sum of the mumber of shares of Common
Stock not issued to the Holder on or priorto the Share Delivery Deadline and to which
the Holder is enfitled, multiplied by (B) any trading price of the Common Stock
selected by the Holder in writing as in effect at any time during the period beginning
on the applicable Conversion Date and ending on the applicable Share Delivery
Deadline and (2) the Holder, upon written notice to the Company, may void its
Conversion Notice with respect to, and retain or have retumed (as the case may be) any
portion of this Note that has not been converted pursuant to such Conversion Notice,
provided that the voiding of a Conversion Notice shall not affect the Company’s
obligations to make any payments which have accrued prior to the date of such notice
pursuant to this Section 3(c)(ii) orotherwise. Inaddition to the foregoing, if on orprior
to the Share Ddlivery Deadline either (A) if the Transfer Agent is not participating in
the DTC Fast Automated Securities Transfer Program, the Compeny shall fail to issue
and deliver to the Holder (or its designee) a certificate and register such shares of
Common Stock on the Company’s share register or, if the Transfer Agent is
participating in the DTC Fast Automated Securities Transfer Program, the Transfer
Agent shall fail to credit the balance account of the Holder or the Holder's designee
with DTC for the mumber of shares of Common Stock to which the Holder is entitled
upon the Holder's conversion hereunder or pursuant to the Company’s obligation
pursuant to clause (II) below or (B) a Notice Failure occurs, and if on or after such
Share Delivery Deadline the Holder purchases (in an open market transaction or
otherwise) shares of Common Stock corresponding to all or any portion of the mumber
of shares of Common Stock issuable upon such conversion that the Holder is entitled
to receive from the Company and has not received from the Company in connection
with such Conversion Failure or Notice Failure, as applicable (a “Buy-In"), then, in
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addition to all other remedies available to the Holder, the Company shall, within two
(2) Business Days after receipt of the Holder's request and in the Holder’s discretion,
either: (I) pay cash to the Holderin an amount equal to the Holder's total purchase price
(including brokerage commissions and other out-of-pocket expenses, if any) for the
shares of Common Stock so purchased (including, without limitation, by any other
Person in respect, oron behalf, of the Holder) (the “Buy-In Price”), at which point the
Compeny’s obligation to so issue and deliver such certificate (and to issue such shares
of Common Stock) or credit the halance account of such Holder or such Holder's
designes, as applicable, with DTC for the number of shares of Common Stock to which
the Holderis entitled upon the Holder' s conversion hereunder (as the case may be) (and
to issue such shares of Common Stock) shall terminate, or (II) promptly honor its
obligation to so issue and deliver to the Holder a certificate or certificates representing
such shares of Common Stock or credit the balance account of such Holder or such
Holder's designes, as applicable, with DTC for the numberof shares of Common Stock
to which the Holder is enfitled upon the Holder’s conversion hereunder (as the case
may be) and pay cash to the Holder in an amount equal to the excess (if any) of the
Buy-In Price over the product of (x) such number of shares of Common Stock
multiplied by (y) the lowest Closing Sale Price of the Common Stock on any Trading
Day during the period commencing on the date of the applicable Conversion Notice
and ending on the date of such issuance and payment under this clause (II) (the “Buy-
In Payment Amount™). Nothing shall limit the Holder's right to pursue any other
remedies available to it hereunder, at law or in equity, including, without limitation, a
decree of specific performance and/or injunctive relief with respect to the Company’s
failure to timely deliver certificates representing shares of Common Stock (or to
electronically deliver such shares of Common Stock) upon the conversion of this Note
as required pursuant to the terms hereof.

(i)  Registration; Book-Enfry. The Company shall maintain a register
(the “Register”) for the recordation of the names and addresses of the holders of each
Note and the principal amount of the Notes and Restricted Principal and Restricted
OID, as applicable, held by such holders (the “Registered Notes™”). The entries in the
Register shall be conclusive and binding for all purposes absent manifest emmor. The
Company and the holders of the Notes shall treat each Person whose name is recorded
in the Register as the owner of a Note for all purposes (including, without limitation,
theright to receive payments of Principal Interest and Make-Whole Amount hereunder)
notwithstanding notice to the contrary. A Registered Note may be assigned, transferred
or sold in whole or in part only by registration of such assignment or sale on the
Register. Upon its receipt of a written request to assign, transfer or sell all or part of
any Registered Note by the holder thereof, the Company shall record the information
contained therein in the Register and issue one or more new Registered Notes in the
same aggregate principal amount as the principal amount of the surrendered Registered
Note to the designated assignee or transferee pursuant to Section 20, provided that if
the Company does not so record an assignment, transfer or sale (as the case may be) of
all or part of any Registered Note within two (2) Business Days of such a request, then
the Register shall be automatically deemed updated to reflect such assignment, transfer
or sale (as the case may be). Notwithstanding anything to the contrary set forth in this
Sartion 3. fallowine conversion of anv nartion of this Note in acnnmance with the
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terms hereof, the Holder shall not be required to physically surrender this Note to the
Company unless (A) the full Conversion Amount represented by this Note is being
converted (in which event this Note shall be delivered to the Compeny following
conversion thereof as contemplated by Section 3(c)(i)) or (B) the Holder has provided
the Company with prior written notice (which notice may be included in a Conversion
Notice) requesting reissuance of this Note upon physical surrender of this Note. The
Holder and the Company shall maintain records showing the Principal, Interest, Make-
Whole Amount and Late Charges converted and/or paid (as the case may be) or
Restricted Principal and Restricted OID, as applicable, becoming unrestricted and the
dates of such conversions, Investor Prepayments and/or payments (as the case may be)
orshall use such othermethod, reasonably satisfactory to the Holder and the Company,
so as not to require physical surender of this Note upon conversion. If the Comparny
does not update the Register to record such Principal, Interest, Make-Whole Amount
and Late Charges converted and/or paid (as the case may be) or Restricted Principal
and Restricted OID, as applicable, becoming unrestricted and the dates of such
conversions, [nvestor Prepayment and/or payments (as the case may be) within two (2)
Business Days of such occurrence, then the Register shall be atomatically deemed
updated to reflect such occurrence.

(iv) Pro Rata Conversion; Disputes. In the event that the Company
receives a Conversion Notice from more than one holder of Notes for the same
Conversion Date and the Company can convert some, but not all, of such portions of
the Notes submitted for conversion, the Company, subject to Section 3(d), shall convert
from each holder of Notes electing to have Notes converted on such date a pro rata
amount of such holder’s portion of its Notes submitted for conversion hased on the
principal amourt of Notes submitted for conversion on such date by such holder
relative to the aggregate principal amount of all Notes submitted for conversion on such
date. In the event of a dispute as to the number of shares of Common Stock issuable to
the Holderin connection with a conversion of this Note, the Compeny shall issue to the
Holder the mumber of shares of Common Stock not in dispute and resolve such dispute
in accordance with Section 25.

(d  Linitations on Conversions.

(i)  Beneficial Ownership. The Company shall not effect the conversion
of any portion of this Note, and the Holder shall not have the right to convert any
portion of this Note pursuant to the terms and conditions of this Note and any such
conversion shall be mull and void and treated as if never made, to the extent that after
agiving effect to such conversion, the Holder together with the other Attnbution Parties
collectively would beneficially own in excess of 4.99% (the “Maximum Percentage”)
of the shares of Common Stock outstanding immediately after giving effect to such
conversion. Forpurposes of the foregoing sentence, the aggregate mumber of shares of
Commmon Stock beneficially owned by the Holder and the other Attribution Parties shall
include the number of shares of Common Stock held by the Holder and all other
Attribution Parties plus the number of shares of Common Stock issuable upon
conversion of this Note with respect to which the determination of such sentence is
being made, but shall exclude shares of Common Stock which would be issuable upon
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(A) conversion of the remaining, nonconverted portion of this Note beneficially owned
by the Holder orany of the other Attribution Parties and (B) exercise or conversion of
the unexercised or nonconverted portion of any other securities of the Company
(including, without limitation, any convertible notes or convertible preferred stock or
warrants, including, without limitation, the Warrants) beneficially owned by the Holder
or any other Atinbution Party subject to a limitation on conversion or exercise
analogous to the limitation contained in this Section 3(d)(i). For purposes of this
Section 3(d)(i), beneficial ownership shall be calculated in accordance with Section
13(d) of the 1934 Act. For purposes of determining the number of outstanding shares
of Conmmon Stock the Holder may acquire upon the conversion of this Note without
exceeding the Maxinmum Perventage, the Holder may rely on the number of outstanding

shares of Common Stock as reflected in (x) the Company’s most recent Annual Report
on Form 10-K, Quarterty Report on Form 10-Q, Current Report on Form 8-K or other
public filing with the SEC, as the case may be, (y) a more recent public announcement
by the Company or (z) any other written notice by the Compeny or the Transfer Agent,
if any, settingforth the number of shares of Common Stock outstanding (the “Reported
Outstanding Share Number”). If the Company receives a Conversion Notice from
the Holder at a time when the actual umber of outstanding shares of Common Stock
is less than the Reported Outstanding Share Number, the Company shall notify the
Holder in writing of the number of shares of Common Stock then outstanding and, to
the extent that such Conversion Notice would otherwise cause the Holder’s beneficial
ownership, as determined pursuant to this Section 3(d)(1), to exceed the Maxinum
Percentage, the Holder must notify the Company of a reduced number of shares of
Common Stock to be purchased pursuant to such Conversion Notice. For any reason
at any time, upon the written or oral request of the Holder, the Company shall within
one (1) Business Day confirm orally and in writing or by electronic mail to the Holder
the number of shares of Comimon Stock then outstanding. In any case, the mumber of
outstanding shares of Common Stock shall be determined after giving effect to the
conversion or exercise of securities of the Company, including this Note, by the Holder
and any other Atiribution Party since the date as of which the Reported Outstanding
Share Number was reported. In the event that the issuance of shares of Common Stock
to the Holder upon conversion of this Note results in the Holder and the other
Attribution Parties being deemed to beneficially own, in the aggregate, more than the
Maxinum Percentage of the mumber of outstanding shares of Common Stock (as
determined under Section 13(d) of the 1934 Act), the mumber of shares so issued by
which the Holder’s and the other Attribution Parties” aggregate beneficial ownership
exceeds the Maximum Percentage (the “Exoess Shares”) shall be deemed null and void
and shall be cancelled ab initio, and the Holder shall not have the power to vote or fo
transfer the Excess Shares. Upon delivery of a written notice to the Company, the
Holder may from time to time increase (with such increase not effective until the sixty-
first (61%) day after delivery of such notice) or decrease the Maximum Percentage to
any other percentage not in exoess of 9.99% as specified in such notice; provided that
(i) any such increase in the Maxinum Percentage will not be effective until the sixty-
first (61%) day after such notice is delivered to the Company and (ii) any such increase
or decrease will apply only to the Holder and the other Attribution Parties and not to
any other holder of Notes that is not an Attribution Party of the Holder. For purposes
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of clarity, the shares of Common Stock issuable pursuant to the terms of this Note in
excess of the Maxinmum Percentage shall not be deemed to be beneficially owned by
the Holder for any purpose including for purposes of Section 13(d) or Rule 16a-1(a)(1)
of the 1934 Act. No priorinahility to convert this Note pursuant to this paragraph shall
have any effect on the applicahility of the provisions of this paragraph with respect to
any subsequent defermination of convertihility. The provisions of this paragraph shall
be construed and implemented in a mammer otherwise than in strict conformity with the
terms of this Section 3(d)(i) to the extent necessary to correct this paragraph (or any
portion of this paragraph) which may be defective or inconsistent with the infended
beneficial ownership limitation contained in this Section 3(d)(1) or to make changes or
supplements necessary or desirable to propery give effect to such limitation. The
limitation contained in this paragraph may not be waived and shall apply to a successor
holder of this Note.

(i)  Principal Market Regulation. The Company shall not issue any
shares of Common Stock upon conversion of this Note or otherwise pursuant to the
tenms of this Note (taken together with the issuance of such shares upon the exercise of
the Warrants) if the issuance of such shares of Common Stock would exceed the
aggregate number of shares of Common Stock which the Company may issue upon
conversion of the Notes or otherwise pursuant to the tems of this Note or the Warrants
(as the case may be) without breaching the Company’s obligations under the rules or
regulations of the Principal Market (the number of shares which may be issued without
violating such rules and regulations, including rules related to the aggregate of offerings
under NASDAQ Listing Rule 5635(d), the “Exchange Cap”), except that such
limitation shall not apply in the event that the Conpany (A) obtains the approval of its
stockholders as required by the applicable rules of the Principal Market for issuances
of shares of Common Stock in excess of such amount or (B) obtains a written opinion
from outside counsel to the Compeny that such approval is not required, which opinion
shall be reasonably safisfactory to the Holder. Uniil such approval or such written
opinion is obtained, no Buyer shall be issued in the aggregate, upon conversion or
exertise (as the case may be) of any Notes orany of the Warrants or otherwise pursuant
to the terms of the Notes orthe Warrants, shares of Common Stock inan amount greater
than the product of (i) the Exchange Cap as of the Issuance Date multiplied by (ii) the
quotient of (A) the aggregate oniginal principal amount of Notes issued to such Buyer
pursuant to the Seaurities Purchase Agreement on the Closing Date (as defined in the
Securities Purchase Agreement) divided by (B) the aggregate original principal amount
of all Notes issued to the Buyers pursuant to the Securities Purchase Agreement on the
Closing Date (with respect to each Buyer, the “Exchange Cap Allocation”). In the
event that any Buyer shall sell or otherwise transfer any of such Buyer’s Notes, the
transferee shall be allocated a pro rata portion of such Buyer's Exchange Cap
Allocation with respect to such portion of such Notes so transferred, and the restrictions
of the prior sentence shall apply to such transferee with respect to the portion of the
Exchange Cap Allocation so allocated to such transferee.  Upon conversion and
exercise in full of a holder’s Notes and Warrants, the difference (if any) between such
holder’s Exchange Cap Allocation and the number of shares of Common Stock actually
issued to such holder upon such holder’s conversion in full of such Notes and such
holder’s exercice in full af ench Warrants chall he allaeated to the reenective Fxchanoe
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Cap Allocations of the remaining holders of Notes and related Warrants on a pro rata
basis in proportion to the shares of Common Stock underlying the Notes and related
Warrants then held by each such holder of Notes and related Warrants. At any time
after the earlier to occur of (x) the Stockholder Approval Date (as defined in the
Securities Purchase Agreement) and (y) the Stockholder Meeting Deadline (as defined
in the Securities Purchase Agreement in the event that the Company is prohibited from
1ssuing shares of Conmon Stock pursuant to this Section 3(d)(i) (the “Exchange Cap
Shares”), the Company shall pay cash in exchange for the cancellation of such portion
of this Note convertible into such Exchange Cap Shares at a price equal to the sum of
(1) the product of (x) such mmmber of Exchange Cap Shares and (y) the greatest Closing
Sale Price of the Common Stock on any Trading Day during the period commencing
on the date the Holder delivers the applicable Conversion Notice with respect to such
Exchange Cap Shares to the Company and ending on the date of such issuance and
payment under this Section 3(d)(i) and (ii) to the extent of any Buy-In related thereto,
any Buy-In Payment Amount, any brokerage commissions and other out-of-pocket
expenses, if any, of the Holder incured in connection therewith (collectively, the
“Exchange Cap Share Cancellation Amount”).

(0  Right of Altemate Conversion.

(i)  Altemate Conversion Upon an Event of Default. Subject to Section
3(d), at any time at any time after the occurrence of an Event of Default or the
Market Capitalization Threshold Condition (regardless of whether such Event of
Default or Market Capitalization Threshold Condition has been cured or if the
Holder has delivered an Event of Default Redemption Notice to the Conpany), the
Holder may, at the Holder's option, convert (each, an “Alternate Conversion”,
and the date of such Altemate Conversion, each, an “Alternate Conversion Date”)
all, orany part of, the Conversion Amount (such portion of the Conversion Amount
subject to such Altemate Conversion, each, an “Alternate Conversion Amount”)
into shares of Common Stock at the Altemate Conversion Price.

(i)  Mechanics of Altemate Conversion. On any Altemate Conversion
Date, the Holder may voluntarily convert any Altemate Conversion Amount
pursuant to Section 3(c) (with “Altemate Conversion Price” replacing “Conversion
Price” for all purposes hereunder with respect to such Altemate Conversion and
with “Redemption Premium of the Conversion Amount” replacing “Conversion
Amount” in clause (x) of the definition of Conversion Rate above with respect to
such Altemate Conversion) by designating in the Conversion Notice delivered
pursuant to this Section 3(e) of this Note that the Holder is electing to use the
Altemate Conversion Price for such conversion; provided that in the event of the
Conversion Floor Price Condition, on or prior to Share Delivery Deadline with
respect to such Altemate Conversion, the Company shall also deliverto the Holder
the applicable Altemate Corversion Floor Amount. Notwithstanding anything to
the contrary in this Section 3(e), but subject to Section 3(d), until the Compeny
delivers shares of Common Stock representing the applicable Altemate Conversion
Amount to the Holder, such Altemate Conversion Amount may be converted by
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the Holder into shares of Common Stock pursuant to Section 3(c) without regard to
this Section 3(e).

4. RIGHTS UPON EVENT OF DEFAULT.

(@  Event of Default Each of the following events shall constitute an “Event
of Default” and each of the events in clauses (x), (xi) and (xii) shall constitute a
“Bankruptcy Event of Default:

(i)  the falure of the applicable Registration Statement (as defined in
the Registration Rights Agreement) to be filed with the SEC on or prior to the date that
is five (5) days after the applicable Filing Deadline (as defined in the Registration
Rights Agreement) orthe failure of the applicable Registration Stafement to be declared
effective by the SEC on or prior to the date that is five (5) days after the applicable
Effectiveness Deadline (as defined in the Registration Rights Agreement);

(i)  while the applicable Registration Statement is required to be
maintained effective pursuant to the terms of the Registration Rights Agreement, the
effectiveness of the applicable Registration Statement lapses for any reason (including,
without limitation, the issuance of a stop order) or such Registration Statement (or the
prospectus contained therein) is unavailable to any holder of Registrable Securities (as
defined in the Registration Rights Agreement) for sale of al of such holder's
Registrable Securities in accordance with the terms of the Registration Rights
Agreement, and such lapse or wnavailahility continues for a period of five (5)
consecutive days or for more than an aggregate of ten (10) days in any 365-day period
(excluding days during an Allowable Grace Period (as defined in the Registration
Rights Agreement));

(i)  atanytimefromandafter ' (excludingdays duringanAllowahle
Grace Period), the Company fails to have an effective shelf registration statement,
which, as of such time of determination, has an available dollar offering amount of
securities then issuahle by the Company thereunder (as reduced by any limitations on
any suchissuances by any law, rule or regulations applicable thereto, whether pursuant
to the 1933 Act, the Principal Market or otherwise, including, without limitation, the
“baby shelf rules” set forth in Instruction 1.B.6(a) to Form S-3 of the 1933 Act) (the
“Available Shelf Capacity”) of no less than 125% of the Unrestricted Note Amount
as of such time of determination;

(iv)  the suspension from trading or the failure of the Common Stock to
be trading or listed (as applicable) on an Eligible Market for a period of five (5)
consecutive Trading Days;

(v)  the Company’s (A) failure to cure a Conversion Failure or a
Délivery Failure (as defined in the Warrants) by delivery of the required mmber of
shares of Common Stock within five (5) Trading Days after the applicable Conversion

! Insert 90" calendar day after the Issuance Date
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Date or exertise date (as the case may be) or (B) notice, written or oral, to any holder
of the Notes or Warrants, including, without limitation, by way of public announcement
or through any of its agents, at any time, of its intention not to comply, as required,
with a request for conversion of any Notes into shares of Common Stock that is
requested in accordance with the provisions of the Notes, other than pursuant to Section
3(d), or a request for exerise of any Wamants for shares of Common Stock in
accordance with the provisions of the Warrants;

(vi)  except to the extent the Co is in compliance with Section
12(b) below, at any time following the tenth (10*') consecutive day that the Holder's
Authonized Share Allocation (as defined in Section 12(a) below) is less than (A) the
number of shares of Common Stock that the Holder would be entitled to receive upon
a conversion of the full Conversion Amowunt of this Note (without regard to any
limitations on conversion set forth in Section 3(d) or otherwise), and (B) the numberof
shares of Cormon Stock that the Holder would be entitled to receive upon exercise in
full of the Holder's Warrants (without regard to any limitations on exercise set forth in
the Warrants);

(vii)  the Company’s orany Subsidiary’s failure to pay to the Holder any
amount of Principal, Interest, Make-Whole Amountt, Late Charges or other amounts
when and as due under this Note (including, without limitation, the Compeny’s or any
Subsidiary’s failure to pay any redemption payments or amounts hereunder) or any
other Transaction Document (as defined in the Securities Purchase Agreement) or any
other agreement, document, certificate or other instrument delivered in connection with
the transactions contemplated hereby and thereby, except, in the case of a failure to pay
any Installment Redemption Price, Interest, Make-Whole Amount and Late Charges
when and as due, in which case only if such failure remains uncured for a period of at
least ten (10) calendar days;

(viii) the Compeny fals to remove any restrictive legend on any
certificate or any shares of Common Stock issued to the Holder upon conversion or
exertise (as the case may be) of any Securities (as defined in the Secunities Purchase
Agreement) acquired by the Holder under the Securities Purchase Agreement
(including this Note) as and when required by such Securities or the Securities Purchase
Agreement, unless otherwise then prohibited by applicable federal securities laws, and
any such failure remains uncured for at lesst five (5) days;

(ix)  the occurrence of any default under, redemption of or acceleration
prior to mafurity of at least an aggregate of $250,000 of Indebtedness (as defined in the
Securities Purchase Agreement) of the Company or any of its Subsidiaries, other than
with respect to any Other Notes;

(x)  banknuptcy, insolvency, reorganization or liquidation proceedings
or other proceedings for the relief of debtors shall be instituted by or against the
Company or any Subsidiary and, if instituted against the Company or any Subsidiary
by a third party, shall not be dismissed within thirty (30) days of theirinitiation;
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(xi) the commencement by the Company or any Subsidiary of a
voluntary case or proceeding under any applicable federal, state or foreign banknuptcy,
insolvency, reorganization or other similar law or of any other case or proceeding to be
adjudicated a banknupt or insolvent, or the consent by it to the entry of a decree, order,
judgment or other similar document in respect of the Company orany Subsidiary in an
involuntary case or proceeding under any applicable federal, state or foreign
bankruptcy, insolvency, reorgenization or other similar law or to the commencement
of any banknuptcy or insolvency case or proceeding against it, or the filing by it of a
petition or answer or consent seeking reorganization or relief under any applicable
federal, state or foreign law, orthe consent by it to the filing of such petition or to the
appointment of or taking possession by a custodian, receiver; liquidator, assignee,
trustee, sequestrator or other similar official of the Company or any Subsidiary or of
any substantial part of its property, or the making by it of an assignment for the benefit
of creditors, or the execution of a composition of debts, orthe occurrence of any other
similar federal, state or foreign proceeding, or the admission by it in writing of its
inahility to pay its debts generally as they become due, the taking of corporate action
by the Company or any Subsidiary in furtherance of any such action or the taking of
any action by any Person to commence a Uniform Commertial Code foreclosure sale
or any other similaraction under federal, state or foreign law;

(xii) theentry by acourt of (i) adecree, order; judgment or other similar
document in respect of the Company or any Subsidiary of a voluntary or involuntary
case or proceeding under any applicable federal, state or foreign banknuptcy,
insolvency, reorganization or other similarlaw or (ii) a decree, order, judgment orother
similar document adjudging the Company or any Subsidiary as banknupt or insolvert,
or approving as properdy filed a pefition seeking liquidation, reorganization,
arangement, adjustment or composition of or in respect of the Company or any
Subsidiary under any applicable federal, state or foreign law or (iii) a decree, order,
judgment or other similar document appointing a custodian, receiver; liquidator,
assignee, trustee, sequestrator or other similar official of the Company or any
Subsidiary or of any substantial part of its property, or ordering the winding up or
liquidation of its affairs, and the continuance of any such decree, ordex; judgment or
other similar document or any such other decree, order; judgment or other similar
document unstayed and in effect for a period of thirty (30) consecutive days;

(xiii) a final judgment or judgments for the payment of money
aggregating in excess of $250,000 are rendered against the Company and/or any of its
Subsidiaries and which judgments are not, within thirty (30) days after the enfry
thereof, bonded, discharged, settled or stayed pending appeal, or are not discharged
within thirty (30) days after the expiration of such stay; provided, however, any
judgment which is covered by insurance or an indemmity from a credit worthy party
shall not be included in cal culating the $250,000 amount set forth above so long as the
Company provides the Holder a written statement from such insurer or indenmity
provider (which written statement shall be reasonably satisfactory to the Holder) to the
effect that such judgment is covered by insurance or an indemnity and the Company or
such Subsidiary (as the case may be) will receive the proceeds of such insurance or
indenmity within thirtv (30) davs of the issuance of such iudament:
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(xiv) the Company and/or any Subsidiary, individually or in the
aggregate, either (i) fails to pay, when due, or within any applicable grace period, any
payment with respect to any Indebtedness in excess of $250,000 due to any third party
(other than, with respect to unsecured Indebtedness only, payments contested by the
Company and/or such Subsidiary (as the case may be) in good faith by proper
proceedings and with respect to which adequate reserves have been set aside for the
payment thereof in accordance with GAAP) oris otherwise in breach or violation of
any agreement for monies owed or owing in an amount in excess of $250,000, which
breach or violation permits the other party thereto to declare a default or otherwise
accelerate amounts due thereunder, or (i) suffer to exist any other circumstance or
event. that would, with or without the passage of time or the giving of notice, resultin
a default or event of default wnder any agreement hinding the Compeny or any
Subsidiary, which default or event of default would or is likely to have a material
adverse effect on the business, assets, operations (including results thereof), liahilities,
properties, condition (including financial condition) or prospects of the Cormpeny or
any of its Subsidiaries, individually or in the aggregate;

(xv)  other than as spedifically set forth in another clause of this Section
4(a), the Company or any Subsidiary breaches any representation or warranty, or ary
covenant or other term or condition of any Transaction Document, except, in the case
of a breach of a covenant or other term or condition that is curable, only if such breach
remains uncured fora period of two (2) consecutive Trading Days;

(xvi) a false or inaccurate certification (including a false or inaccurate
deemed certification), to the best knowledge of the Company, that either (A) the Equity
Conditions are satisfied, (B) there has been no Equity Conditions Failure, or (C) as to
whether any Event of Default has oocurred;

(xvii) any breach or failure in any respect by the Company or any
Subsidiary to comply with any provision of Section 15 of this Note;

(xviii) if (x) Alan Knitowski’s employment as chief executive officer of the
Company or (y) Randall Crowder's employment as the chief operating officer of the
Company, in each case is terminated by the Company for any reason other than such

person’s death, disability or willful misconduct;

(xix) any Material Adverse Effect (as defined in the Securities Purchase
Agreement) oocurs; or

(xx)  any Event of Default (as defined in the Other Notes orin the March
Notes) occurs with respect to any Other Notes or the March Notes.

(h)  Notice of an Event of Default; Redemption Right. Upon the occurrence of
an Event of Default with respect to this Note or any Other Note, the Company shall within
one (1) Business Day deliver written notice thereof via facsimile or electronic mail and
ovemight courier (with next day delivery specified) (an“Event of Default Notice”) to the
Holder. Atany time after the ealier of the Holder's receipt of an Event of Default Notice
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and the Holder becoming aware of an Event of Default (such earlier date, the “Event of
Default Right Commencement Date”) and ending (such ending date, the “Event of
Default Right Expiration Date”, and each such perod, an “Event of Default
Redemption Right Period”) on the twentieth (20™) Trading Day after the later of (x) the
date such Event of Default is cured and (y) the Holder's receipt of an Event of Default
Notice that includes (I) a reasonable description of the applicable Event of Default, (1I) a
certification as to whether, in the opinion of the Company, such Event of Default is capable
of being cured and, if applicable, a reasonable description of any existing plans of the
Company to cure such Event of Default and (III) a certification as to the date the Event of
Default occurred and, if cured on or prior to the date of such Event of Default Notice, the
applicable Event of Default Right Expiration Date, the Holder may require the Company
to redeem (regardless of whether such Event of Default has been cured on or prior to the
Event of Default Right Expiration Date) all orany portion of this Note by delivering written
notice thereof (each, an “Event of Default Redemption Notice”, and the date thereof,
cach, an “Event of Default Redemption Notice Date’) to the Company, which Event of
Default Redemption Notice shall indicate the portion of this Note the Holder is electing to
redeem. Each portion of this Note subject to redemption by the Company pursuant to this
Section 4(h) shall be redeemed by the Company at a price equal to the greater of (i) the
product of (A) the Conversion Amount to be redeemed muiltiplied by (B) the Redeniption
Premium and (ii) the product of (X) the quotient of (I) the Conversion Amount to be
redeemed, divided by (II) the Altemate Conversion Price at such time as the Holder
delivers an Event of Default Redemption Notice (or;, if a Dilutive Issuance occurs during
the period commencing on, and including, such Event of Default Redemption Notice Date
through, and including such Event of Default Redemption Date (as defined below), the
date of such Dilutive Issuance) multiplied by (Y) the product of (1) the Redemption
Premium nuiltiplied by (2) the greatest Closing Sale Price of the Commmon Stock on any
Trading Day during the period commencing on the date immediately preceding such Event
of Default and ending on the date the Company makes the enfire payment required to be
made under this Section 4(b) (the “Event of Default Redemption Price”) (exoept, solely
if any Restricted Principal is included in such Conversion Amount subject to redemption
pursuant to the applicable Event of Default Notice (such amount of Restricted Principel,
the “Eligible Event of Default Restricted Principal”) and the Holder elects to effect
Event of Default Netting (as defined in the Investor Note) pursuant to the terms of the
Investor Note, such Event of Default Redemption Price shall be reduced, on a dollar-for
dollar basis, by such portion of the Eligible Event of Default Restricted Principal subject
to such Event of Default Netting (such amount of Eligible Event of Default Restricted
Principel, the “Event of Default Restricted Principal Amount”) and such Event of
Default Restricted Principal Amount shall be satisfied on such Redemption Date by Event
of Default Netting (as defined in the Investor Note) (solely if the applicable Event of
Default does not include a Banknuptcy Event of Default) orautomatically satisfied on such
Redemption Date by Event of Default Bankruptcy Netting (as defined in the Investor Note)
(soldly if the applicable Event of Default includes a Banknupicy Event of Default), as
applicable, with respect thereto). Redemptions required by this Section 4(b) shall be made
in accordance with the provisions of Section 13. To the extent redemptions required by
this Section 4(b) are deemed or determined by a court of competent jurisdiction to be
prepayments of this Note by the Company, such redemptions shall be deemed to be
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voluntary prepayments. Notwithstanding anything to the contrary in this Section 4(b), but
subject to Section 3(d), until the Event of Default Redemption Price (together with any
Late Charges thereon) is satisfied in full, the Conversion Amount submitted for redenption
under this Section 4(b) (together with any Late Charges thereon) may be converted, in
whole orin part, by the Holder into Common Stock pursuant to the tenms of this Note. In
the event of a partial redemption of this Note pursuant hereto, (x) the Principal amount
redeemed shall be deducted from the Installment Amouni(s) relating to the applicable
Installment Date(s) as set forth in the Event of Default Redemption Notice and (y) the
amount of Restricted Principal redeemed (and related Restricted OID to be cancelled in
connection therewith), if any, shall be set forth in the applicable Event of Default
Redemption Notice. In the event of the Compeny’s redemption of any portion of this Note
under this Section 4(h), the Holder's damages would be uncertain and difficult to estimate
because of the parties’ inahility to predict future inferest rates and the uncertainty of the
availability of a suitable substitute investment opportunity for the Holder. Accordingly,
any redemption premium due under this Section 4(b) is intended by the parties to be, and
shall be deemed, a reasonable estimate of the Holder's actual loss of its investment
opportunity and not as a penalty. Any redemption upon an Event of Default shall not
constitute an election of remedies by the Holder, and all other rights and remedies of the
Holder shall be preserved.

(c0 Mandatory Redemption upon Bankruptcy Event of Default.
Notwithstanding anything to the contrary herein, and notwithstanding any conversion that
is then required or in process, upon any Banknuptcy Event of Default, whether occurring
prior to orfollowing the Maturity Date, the Compeny shall immediately pay to the Holder
an amount in cash representing (i) all outstanding Principal, accrued and unpaid Interest,
the Make-Whole Amount and accrued and unpaid Late Charges on such Principal, Interest
and Make-Whole Amount, multiplied by (ii) the Redemption Premium, in addition to any
and all other amounts due hereunder, without the requirement for any notice or demand or
other action by the Holder orany other person or entity, except that any Restricted Principel
then outstanding hereunder shall be satisfied through Banknuptcy Event of Default Netting
(as defined in the Investor Note) (inlieu of such cash payment hereunderand any Restricted
OID in connection therewith shall be automatically cancelled upon such Bankruptcy Event
of Default Netting in accordance herewith); provided that the Holder may, in its sole
discretion, waive such right to receive payment upon a Bankmuptcy Event of Default, in
whole or in part, and any such waiver shall not affect any other rights of the Holder
hereunder; including any other rights in respect of such Bankruptcy Event of Default, any
right to conversion, and any right to payment of the Event of Default Redemption Price or
any other Redemption Price, as applicable.

5. RIGHTS UPON FUNDAMENTAL TRANSACTION.

(@  Assumption. The Company shall not enterinto orbe party to a Fundamental
Transaction unless (i) the Successor Entity assumes in writing all of the obligations of the
Company under this Note and the other Transaction Documents in accordance with the
provisions of this Section 5(a) pursuant to written agreements in form and substance
satisfactory to the Holder and approved by the Holder prior to such Fundamental
Transaction, including agreements to deliver to each holder of Notes in exchange for such
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Notes a security of the Successor Entity evidenced by a written instrument substantially
similarin formand substance to the Notes, including, without limitation, havinga principal
amount and inferest rate equal to the principal amounts then outstanding and the interest
rates of the Notes and, if applicable, a restricted principal equal in amount to the Restricted
Principal then outstanding hereunder and a Restricted OID equal in amount to the
Restricted OID then outstanding hereunder, respectively, held by such holder, having
similar conversion rights as the Notes and having similar ranking and security to the Notes,
and satisfactory to the Holder and (ii) the Successor Entity (including its Parent Entity) is
a puhlicly traded corporation whose common stock is quoted on or listed for trading on an
Eligible Market. Upon the occurrence of any Fundamental Transaction, the Successor
Entity shall succeed to, and be substituted for (so that from and after the date of such
Fundamental Transaction, the provisions of this Note and the other Transaction Documents
referring to the “Company” shall refer instead to the Successor Entity), and may exercise
every right and power of the Company and shall assume all of the obligations of the
Company under this Note and the other Transaction Documents with the same effect as if
such Successor Entity had been named as the Company herein. Upon consummation of a
Fundamental Transaction, the Successor Entity shall deliver to the Holder confirmation
that there shall be issued upon conversion or redemption of this Note at any time after the
consummation of such Fundamental Transaction, in lieu of the shares of Common Stock
(or other securities, cash, assets or other property (except such items still issuable under
Sections 6 and 17, which shall continue to be receivable thereafter)) issuable upon the
conversion or redenmption of the Notes priorto such Fundamental Transaction, such shares
of the publicly traded common stock (or their equivalent) of the Successor Entity (including
its Parent Entity) which the Holder would have been entitled to receive upon the happening
of such Fundamental Transaction had this Note been converted immediately prior to such
Fundamental Transaction (without regard to any limitations on the conversion of this
Note), as adjusted in accordance with the provisions of this Note. Notwithstanding the
foregoing, the Holder may elect, at its sole option, by delivery of written notice to the
Company to waive this Section 5(a) to permit the Fundamental Transaction without the
assumption of this Note. The provisions of this Section 5 shall apply similarly and equally
to successive Fundamental Transactions and shall be applied without regard to any
limitations on the conversion of this Note.

(b)  Notice of a Change of Control; Redemption Right. No sooner than twenty
(20) Trading Days nor later than ten (10) Trading Days prior to the consummation of a
Change of Control (the “Change of Control Date”), but not prior to the public
announcement of such Change of Control, the Company shall deliver written notice thereof
via facsimile or electronic mail and ovemight courier to the Holder (a*“Change of Control
Notice”). At any time curing the period beginning after the Holder's receipt of a Change
of Control Notice or the Holder becoming aware of a Change of Control if a Change of
Control Noticeis not delivered to the Holderin accordance with the immediately preceding
sentence (as applicable) and ending on the later of twenty (20) Trading Days after (A) the
date of consurmmation of such Change of Control or (B) the date of receipt of such Change
of Control Notice or (C) the date of the atmouncement of such Change of Control, the
Holder may require the Company to redeem all or any portion of this Note by delivering
written notice thereof (each, a “Change of Control Redemption Notice”, and the date
therenf each a “Chance of Contral Rademntion Nintioe Date™) tn the Commanv. which




maswawaiay waswis ot Sriamesangus el s saste S A LASLRLELATSLMAALL 4 SLPUMAISS A mauts J Wme tmaas Srtrasspenasay) esasssas

19

Error! Unknown document property name.




Change of Control Redemption Notice shall indicate the Conversion Amount the Holder
is electing to redeem. The portion of this Note subject to redemption pursuant to this
Section 5(b) shall he redeemed by the Company in cash at a price equal to the greatest of
(i) the product of (w) the Change of Control Redemption Premium multiplied by (y) the
Conversion Amount being redeemed, (i) the product of (x) the Change of Conrol
Redemption Premium multiplied by (y) the product of (A) the Conversion Amount being
redeemed nuiltiplied by (B) the quotient determined by dividing (I) the greatest Closing
Sale Price of the shares of Common Stock during the period beginning on the date
immediately preceding the eadier to ocaur of (1) the consummeation of the applicable
Change of Control and (2) the public announcement of such Change of Control and ending
on the date the Holder delivers the Change of Control Redemption Notice by (II) the
Altemate Conversion Price thenin effect. (or; if a Dilutive Issuance occurs during the period
commencing on, and including, such Change of Control Redemption Notice Date through,
and including such Change of Control Redemption Date (as defined below), the date of
such Dilutive Issuance) and (iii) the product of (y) the Change of Control Redemption
Premium multiplied by (z) the product of (A) the Conversion Amount being redeemed
multiplied by (B) the quotient of (I) the aggregate cash consideration and the aggregate
cash value of any non-cash consideration per share of Common Stock to be peid to the
holders of the shares of Common Stock upon consummation of such Change of Conrol
(any such non-cash consideration constituting puhlicly-traded securities shall be valued at
the highest of the Closing Sale Price of such securities as of the Trading Day immediately
prior to the consummation of such Change of Control, the Closing Sale Price of such
securities on the Trading Day immediately following the public announcement of such
proposed Change of Control and the Closing Sele Price of such securities on the Trading
Day immediately prior to the public announcement of such proposed Change of Conirol)
divided by (II) the Conversion Price then in effect (the “Change of Control Redemption
Price”) (except, solely if any Restricted Principal is included in such Conversion Amount
subject to redemption pursuant. to the applicable Change of Control Notice (such amount
of Restricted Principal, the “Eligible Change of Control Restricted Principal”) and the
Holder elects to effect Redemption Netting (as defined in the Investor Note) pursuant to
the tenms of the Investor Note, such Change of Control Redemption Price shall be reduced,
on a dollar-for-dollar basis, by such portion of the Eligible Change of Control Restricted
Principal subject to such Redemption Netting (such amount of Eligible Change of Control
Restricted Principal, the “Change of Control Restricted Principal Amount”) and such
Change of Control Restricted Principal Amount shall be automatically satisfied on such
Redemption Date by Redemption Netting (as defined in the Investor Note) with respect
theretn). Redemptions required by this Section 5(b) shall be made in accordance with the
provisions of Section 13 and shall have priority to payments to stockholders in connection
with such Change of Control. To the extent redemptions required by this Section 5(b) are
deemed or determined by a court of competent jurisdiction to be prepayments of this Note
by the Company, such redemptions shall be deemed to be voluntary prepayments.
Notwithstanding anything to the contrary in this Section 5(b), but subject to Section 3(d),
until the Change of Control Redemption Price (together with any Late Charges thereon) is
paid in full, the Conversion Amount submitted for redemption under this Section 5(b)
(together with any Late Charges thereon) may be converted, in whole or in pert, by the
Holder into Common Stock pursuant to Section 3. In the event of a partial redemption of
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this Note pursuant hereto, (x) the Principal amount redeemed shall be deducted from the
Installment Amount(s) relating to the applicable Installment Date(s) as set forth in the
Change of Control Redemption Notice and (y) the amount of Restricted Principal
redeemed, if any, shall be set forth in the applicable Change of Control Redemption Notice.
In the event of the Company’s redemption of any portion of this Note under this Section
5(b), the Holder's damages would be uncertain and difficult to estimate because of the
parties’ inahility to predict future interest rates and the uncertainty of the availahility of a
suitable substitute investment opportunity for the Holder. Accordingly, any redemption
premium due under this Section 3(b) is intended by the perties to be, and shall be deemed,
areasonable estimate of the Holder's actual loss of its investment opportunity and not as a
penalty.

6.  RIGHIS UPON ISSUANCE OF PURCHASE RIGHTS AND OTHER
CORPORATE EVENTS.

(@  Purchase Rights. In addition to any adjustments pursuant to Section 7
below, if at any time the Company grants, issues or sells any Options, Convertible
Securities or rights to purchase stock, warrants, securities or other property pro rata to all
or substantially all of the record holders of any class of Common Stock (the “Purchase
Rights”), then the Holder will be entiled to acquire, upon the terms applicable to such
Purchase Rights, the aggregate Purchase Rights which the Holder could have acquired if
the Holder had held the number of shares of Common Stock acquirable upon complete
conversion of this Note (without taking info account any limitations or restrictions on the
convertihility of this Note and assuming for such purpose that the Note was converted at
the Altemate Conversion Price as of the applicable record date) immediately prior to the
date on which a record is taken for the grant, issuance or sale of such Purchase Rights, or;
if no such record is taken, the date as of which the record holders of shares of Common
Stock are to be determined for the grant, issue or sale of such Purchase Rights (provided,
however, that to the extent that the Holder's right to participate in any such Purchase Right
would result in the Holder and the other Atiribution Parties exceeding the Maximum
Percentage, then the Holder shall not be entitled to participate in such Purchase Right to
the extent of the Maximum Percentage (and shall not be entitled to beneficial ownership of
such shares of Common Stock as a result of such Purchase Right (and beneficial
ownership) to the extent of any such excess) and such Purchase Right to such extent shall
be held in abeyance up to ninety (90) Trading Days, provided that such period shall be
tolled during any period of time in which Equity Conditions Failure shall have occurred
and be continuing (and, if such Purchase Right has an expiration date, maturity date or
other similar provision, such term shall be extended by such mumber of days held in
abeyance, if applicable) for the benefit of the Holder umtil such time or times during such
extended period, asits right thereto would not result in the Holder and the other Attribution
Parties exceeding the Maximum Percentage, at which time or times the Holder shall be
granted such right (and any Purchase Right granted, issued or sold on such initial Purchase
Right or on any subsequent Purchase Right held similardy in abeyance (and, if such
Purchase Right has an expiration date, mafimity date or other similar provision, such term
shall be extended by such number of days held in abeyance, if applicable)) to the same
extent as if there had been no such limitation). The Holder shall be deemed to have waived
the riaht to receive anv such Purchase Riahts that remain held in abevance at the end of
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such abeyance period if not granted prior to such time.

(b)  Other Corporate Events. In addition to and not in substitution for any other
rights hereunder, prior to the consummation of any Fundamental Transaction pursuant to
which holders of shares of Common Stock are entitled to receive securities or other assets
with respect to or in exchange for shares of Common Stock (a “Corporate Event”), the
Company shall make appropriate provision to ensure that the Holder will thereafter have
the right to receive upon a conversion of this Note, at the Holder's option (i) in addition to
the shares of Common Stock receivable upon such conversion, such securities or other
assets to which the Holderwould have been entitled with respect to such shares of Common
Stock had such shares of Common Stock been held by the Holder upon the consummation
of such Corporate Event (without taking into account any limitations or restrictions on the
convertihility of this Note) or (i1) in lieu of the shares of Common Stock otherwise
receivahle upon such conversion, such securities or other assets received by the holders of
shares of Common Stock in connection with the consummation of such Corporate Event
in such amounts as the Holder would have heen entitled to receive had this Note initially
beenissued with conversion rights for the form of such consideration (as opposed to shares
of Common Stock) at a conversion rate for such consideration commensurate with the
Conversion Rate. Provision made pursuant to the preceding sentence shall be in a form
and substance satisfactory to the Holder. The provisions of this Section 6 shall apply
similarly and equally to successive Corporate Events and shall be applied without regard
to any limitations on the conversion or redemption of this Note.

7. RIGHTS UPON ISSUANCE OF OTHER SECURITIES.

(@  Adjustment of Conversion Price upon Issuance of Common Stock. If and
whenever on or after the Subscription Date the Compearny grants, issues or sells (or enters
into any agreement to grant, issue orsell), orin accordance with this Section 7(a) is deemed
to have granted, issued or sold, any shares of Common Stock (including the issuance or
sale of shares of Common Stock owned or held by or for the account of the Company, ut
excluding any Excluded Securities issued or sold or deemed to have been issued or sold)
for a consideration per share (the “New Issuance Price”) less than a price equal to the
Conversion Price in effect immediately prior to such issuance or sale or deemed issuance
or sale (such Conversion Price then in effect is refemred to herein as the “Applicable
Price”) (the foregoing a“Basic Dilutive Issuance”), then, immediately after such Dilutive
Issuance, the Conversion Price then in effect shall be reduced to an amount equal to the
New Issuance Price. For all purposes of the foregoing (including, without limitation,
determining the adjusted Conversion Price and the New Issuance Price under this Section
7(@)), the following shall be applicable:

()  Issuance of Options. If the Company in any manner grants, issues
orsells (orenters into any agreement to grant, issue or sell) any Options and the lowest
price per share for which one share of Common Stock is at any time issuable upon the
exercise of any such Option or upon conversion, exercise or exchange of any
Convertible Securities issuable upon exercise of any such Option or otherwise pursuant
to the terms thereof is less than the Applicable Price, then such share of Common Stock
shall be deemed to be outstanding and to have been issued and sold by the Company at
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the time of the granting, issuance or sale of such Option for such price per share. For
purposes of this Section 7(a)(i), the “lowest price per share for which one share of
Common Stock is at any time issuahle upon the exercise of any such Option or upon
conversion, exercise or exchange of any Convertible Securities issuable upon exercise
of any such Option or otherwise pursuant to the terms thereof” shall be equal to (1) the
lower of (x) the sum of the lowest amounts of consideration (if any) received or
receivable by the Conpany with respect to any one share of Common Stock upon the
granting, issuance or sale of such Option, upon exercise of such Option and upon
conversion, exertise or exchange of any Convertible Security issuable upon exertise
of such Option or otherwise pursuant. to the terms thereof and (y) the lowest exercise
price set forth in such Option for which one share of Common Stock is issuable (or
may become issuable assuming all possible market conditions) upon the exertise of
any such Options or upon conversion, exercise or exchange of any Convertible
Secwrities issuable upon exertise of any such Option orotherwise pursuant to the terms
thereof, minus (2) the sum of all amounts paid or payable to the holder of such Option
(or any other Person) with respect to any one share of Common Stock upon the
granting, issuance or sale of such Option, upon exercise of such Option and upon
conversion, exertise or exchange of any Convertible Security issuable upon exercise
of such Option or otherwise pursuant to the tenms thereof plus the value of any other
consideration consisting of cash, debt forgiveness, assets orany other property received
or receivable by, or benefit conferred on, the holder of such Option (or any other
Person). Except as contemplated below, no further adjustment of the Conversion Price
shall be made upon the actual issuance of such share of Common Stock or of such
Convertible Securities upon the exertise of such Options or otherwise pursuant to the
terms thereof or upon the actual issuance of such shares of Common Stock upon
conversion, exercise or exchange of such Convertible Securities.

(i)  Issuance of Convertible Securities. If the Company in any manner
issues orsells (or enters info any agreement to issue or sell) any Convertible Securities
and the lowest price per share for which one share of Common Stock is at any time
issuable upon the conversion, exercise or exchange thereof or otherwise pursuant to the
terms thereof is less than the Applicable Price, then such share of Common Stock shall
be deemed to be outstanding and to have been issued and sold by the Compeny at the
time of the issuance orsale of such Convertible Securities for such price pershare. For
the purposes of this Section 7(a)(ii), the “lowest price per share for which one share of
Common Stock is at any time issuable (or may become issuable assuming all possible
market conditions) upon the conversion, exertise or exchange thereof or otherwise
pursuant to the terms thereof”” shall be equal to (1) the lowerof (x) the sum of the lowest
amounts of consideration (if any) received or receivable by the Conpany with respect
to one share of Common Stock upon the issuance or sale of the Convertible Security
and upon conversion, exercise or exchange of such Convertible Security or otherwise
pursuant to the tenms thereof and (y) the lowest conversion price set forth in such
Convertible Security for which one share of Common Stock is issuable upon
conversion, exercise or exchange thereof or otherwise pursuant to the tenms thereof
minus (2) the sum of all amounts paid or payable to the holder of such Convertible
Security (or any other Person) with respect to any one share of Common Stock upon
the icsance or «ale of aich Convartihle Senritv nhiug the valie of anv other




i et S b

Error! Unknown document property name.

R e

[




consideration received or receivable consisting of cash, debt forgiveness, assefs orother
property by, or benefit conferred on, the holder of such Convertible Security (or any
other Person). Except as contemplated below, no further adjustment of the Conversion
Price shall be made upon the actual issuance of such shares of Common Stock upon
conversion, exercise or exchange of such Convertible Securities or otherwise pursuant
to the terms thereof, and if any such issuance or sale of such Convertible Securities is
made upon exercise of any Options for which adjustment of the Conversion Price has
been or is to be made pursuant to other provisions of this Section 7(a), except as
contemplated below, no further adjustment of the Conversion Price shall be made by
reason of such issuance or sale.

(i)  Change in Option Price or Rate of Conversion. If the purchase or
exercise price provided forin any Options, the additional consideration, if any, payable
upon the issue, conversion, exertise or exchange of any Convertible Securities, or the
rate at which any Convertible Securities are convertible into or exercisable or
exchangeable for shares of Common Stock increases or decreases at any time (other
than proportional changes in conversion or exercise prices, as applicable, in commection
with an event referred to in Section 7(b) below), the Conversion Price in effect at the
time of such increase or decrease shall be adjusted to the Conversion Price which would
have been in effect at such time had such Options or Convertible Securities provided
for such increased or decreased purchase price, additional consideration or increased
or decreased conversion rate (as the case may be) at the time initially granted, issued
orsold. Forpurposes of this Section 7(a)(iii), if the tenms of any Option or Convertible
Security that was outstanding as of the Subscription Date are increased or decreased in
the mammer described in the immediately preceding sentence, then such Option or
Convertible Secunty and the shares of Common Stock deemed issuable upon exertise,
conversion or exchange thereof shall be deemed to have been issued as of the date of
such increase or decrease. No adjustment pursuant to this Section 7(a) shall be made
if such adjustment would result in an increase of the Conversion Price then in effect.

(iv)  Calculation of Consideration Received. If any Option and/or
Convertible Security and/or Adjustment Right is issued in connection with the issuance
or sale or deemed issuance or sale of any other securities of the Company (as
determined by the Holder, the “Primary Security”, and such Option and/or
Convertible Security and/or Adjustment Right, the “Secondary Securities”™), together
comprising one integrated transaction (or one or more transactions if such issuances or
sales or deemed issuances or sales of seaurities of the Company either (A) have at least
one investor or purchaser in common, (B) are consunmated in reasonable proximity to
each other and/or (C) are consummated under the same plan of financing), the
aggregate consideration per share of Common Stock with respect to such Primary
Security shall be deemed to be equal to the difference of (x) the lowest price per share
forwhich one share of Common Stock was issued (orwas deemed to beissued pursuant
to Section 7(a)(i) or 7(a)(ii) above, as applicable) in such integrated transaction solely
with respect to such Primary Security, minus (y) with respect to such Secondary
Seaurities, the sum of (I) the Black Scholes Consideration Value of each such Option,
if any, (II) the fair market value (as determined by the Holder in good faith) or the
Black Scholes Consideration Value, as applicable, of such Adiustment Riaht, if anv.
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and (I1I) the fair market value (as determined by the Holder) of such Convertible
Secunity, if any, in each case, as determined on a per share basis in accordance with
this Section 7(a)(iv). If any shares of Common Stock, Options or Cornvertible
Securities are issued or sold or deemed to have been issued or sold for cash, the
consideration received therefor (for the purpose of determining the consideration paid
forsuch Common Stock, Option or Convertible Security, but not for the purpose of the
calculation of the Black Scholes Consideration Value) will be deemed to be the net
amount of consideration received by the Company therefor. If any shares of Common
Stock, Options or Convertible Securities are issued or sold for a consideration other
than cash, the amount of such consideration received by the Company (for the purpose
of determining the consideration paid for such Common Stock, Option or Convertible
Secwnity, but not for the purpose of the calculation of the Black Scholes Consideration
Value) will be the fair value of such consideration, except where such consideration
consists of publicly traded securities, in which case the amount of consideration
received by the Company for such securities will be the arithmetic average of the
VWAPs of such security for each of the five (5) Trading Days immediately preceding
the date of receipt. If any shares of Common Stock, Options or Convertible Securities
are issued to the owners of the non-surviving entity in connection with any merger in
which the Company is the surviving entity, the amount of consideration therefor (for
the purpose of determining the consideration paid for such Common Stock, Option or
Convertible Security, but not for the purpose of the calculation of the Black Scholes
Consideration Value) will be deemed to be the fair value of such portion of the net
assets and business of the non-surviving entity as is atfributable to such shares of
Common Stock, Options or Convertible Securities (as the case may be). The fairvalue
of any consideration other than cash or publicly traded securities will be determined
jointly by the Compeny and the Holder. If such parties are unable to reach agreement
within ten (10) days after the ocourrence of an event requiring valuation (the
Valuatlon Event”), the fairvalue of such consideration will be determined within five
5) Trading Days after the tenth (10%) day following such Valuation Event by an
Hﬂepement, re;m}alﬂea}x)ralserjouﬁy selected by the Company and the Holder. The
determination of such appraiser shall be final and hinding upon all parties absent
manifest enor and the fees and expenses of such appraiser shall be bome by the

Conpany.

(v)  RecordDate. If the Company takes arecord of the holders of shares
of Conmon Stock for the purpose of entitling them (A) to receive a dividend or other
distribution payable in shares of Common Stock, Options or in Convertible Securities
or (B) to subscribe for or purchase shares of Common Stock, Options or Convertible
Securities, then such record date will be deemed to be the date of the issuance or sale
of the shares of Common Stock deemed to have been issued or sold upon the
declaration of such dividend or the making of such other distribution or the date of the

granting of such right of subscription or purchase (as the case may be).

(b)  Adjustment of Conversion Price upon Subdivision or Combination of
Common Stock. Without limiting any provision of Section 6, Section 17 or Section 7(a),
if the Company at any time on or after the Subscription Date subdivides (by any stock split,
stock dividend, stock combination, recapitalization or other similar transaction) one or
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more classes of its outstanding shares of Conmon Stock into a greater number of shares,
the Conversion Price in effect immediately prior to such subdivision will be
proportionately reduced.  Without limiting any provision of Section 6, Section 17 or
Section 7(a), if the Company at any time on or after the Subscription Date combines (by
any stock split, stock dividend, stock combination, recapitalization or other similar
transaction) one or more classes of ifs outstanding shares of Common Stock into a smaller
rumber of shares, the Conversion Price in effect immediately prior to such combination
will be proportionately increased. Any adjustment pursuant to this Section 7(b) shall
become effective immediately after the effective date of such subdivision or combination.
If any event requiring an adjustment, under this Section 7(b) occurs during the period that
a Conversion Price is calculated hereunder;, then the calculation of such Conversion Price
shall be adjusted appropriately to reflect such event.

(0 Holder's Right of Adjusted Conversion Price upon Varable Price
Securities; Permitted Settlement Transactions.

(i)  Adjustment upon Variable Price Transactions. In addition to and
not in limitation of the other provisions of this Section 7, if the Company in any
manner issues or sells or enters into any agreement to issue or sell, any Common
Stock, Options or Convertible Securities) other than in any Pennitted Variable Rate
Transactions (as defined in the Secwnities Purchase Agreement) (any such
securities, “Variable Price Securities”), after the Subscription Date that are
issuable pursuant to such agreement or convertible info or exchangeable or
exercisable for shares of Common Stock &t a price which varies or may vary with
the market price of the shares of Common Stock, including by way of one or more
reset(s) to a fixed price, bhut exclusive of such formulations reflecting customary
anti-dilution provisions (such as share splits, share combinations, share dividends
and similar transactions) (each of the fomulations for such variable price being
herein referred o as, the “Variable Price”), the Company shall provide written
notice thereof via facsimile and ovemight courier to the Holder on the date of such
agreement and the issuance of such Convertible Securities or Options. From and
after the date the Company enters info such agreement or issues any such Variable
Price Securities, the Holder shall have the right, but not the obligation, in its sole
discretion to substitute the Variable Price forthe Conversion Price upon conversion
of this Note by designating in the Conversion Notice delivered upon any conversion
of this Note that solely for purposes of such conversion the Holder is relying on the
Varable Price rather than the Conversion Price then in effect. The Holder’s
election to rely on a Variable Price fora particular conversion of this Note shall not
obligate the Holder to rely on a Varable Price for any future conversion of this
Note.

(i)  Adustments upon Pemmitted Settlement Transactions. If the
Company engages in any Permitted Settlement Transaction that would be a Basic
Dilutive Issuance pursuant to Section 7(a), but for the fact that such Permitted
Settlement Transaction is an Excluded Security (each, a “PST Dilutive Issuance”,
and together with each Basic Dilutive Issuance, each a “Dilutive Issuance”), then,
immediately after the time of consummation of such Permitted Settlement
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Transaction, the Holder shall thereafter have the right to convert all, or any part, of
such portion of the Conversion Amount of this Note equal to the aggregate fair
market value of the securities issued in such Permitted Setflement Transaction (as
determined in accordance with Section 7(a)(iv) above) at the New Issuance Price
of such Permitted Settlement Transaction (as determined pursuant to Section 7(a)
above as if such Permitied Seitlement Transaction was not an Excluded Security
thereunder) (each, a “PST Issuance Price”).

(d  OtherEvents. Inthe event that the Company (or any Subsidiary) shall take
any action to which the provisions hereof are not strictly applicable, or, if applicable, would
not operate to protect the Holder from dilution or if any event occurs of the type
contemplated by the provisions of this Section 7 but not expressly provided for by such
provisions (including, without limitation, the granting of stock appreciation rights,
phantom stock rights or other rights with equity features), then the Company’s board of
directors shall in good faith detenmine and implement an appropriate adjustment in the
Conversion Price so as to protect the rights of the Holder; provided that no such adjustment
pursuant to this Section 7(d) will increase the Conversion Price as otherwise detenmined
pursuant to this Section 7(d), provided further that if the Holder does not acoept such
adjusiments as appropriately protecting its interests hereunder against such dilution, then
the Company’s board of directors and the Holder shall agree, in good faith, upon an
independent investment bank of nationally recognized standing to make such appropriate
adjustments, whose determination shall be final and hinding absent manifest error and
whose fees and expenses shall be bome by the Company.

()  Calaulations. All calculations under this Section7 shall be made by
rounding to the nearest cent or the nearest 1/100™ of a share, as applicable. The number of
shares of Common Stock outstanding at any given time shall not include shares owned or
held by or for the account of the Company, and the disposition of any such shares shall be
considered an issue or sale of Common Stock.

()  Voluntary Adjustment by Company. Subject to the rules and requlations of
the Principal Market, the Compary may at any time cduring the term of this Note, with the
prior written consent of the Required Holders (as defined in the Securities Purchase
Agreement), reduce the then cunrent Conversion Price of each of the Notes to any amount
and for any period of time deemed appropriate by the board of directors of the Company.

8. INSTALLMENT REDEMPTION; AUTOMATIC REDEMPTION OF
RESTRICTED PRINCIPAL AT AUTOMATIC REDEMPTION TIME.

(@  General. On each applicable Installment Date, the Company shall
pay to the Holder of this Note the applicable Installment Amount due on such date by
redeeming (each, an “Installment Redemption™) such Installment Amowunt in cash on such
Installment Date by wire transfer to the Holder of immediately available funds in an
amount equal to 107% of the applicable Installment Amount (the “Installment
Redemption Price”). Notwithstanding anything to the contrary in this Section 8(a), but
subject to Section 3(d), until the Installment Redemption Price (together with any Late
Charges thereon) is paid in full, the Installment Amount (together with any Late Charges
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thereon) may be converted, in whole orin part, by the Holderinto Common Stock pursuant
to Section 3. In the event the Holder elects to convert all or any portion of the Installment
Amount prior to the applicable Installment Date as set forth in the immediately preceding
sentence, the Installment Redemption Amount so converted shall be deducted from the
Installment Amounts relating to the applicable Installment Date(s) as set forth in the
applicable Conversion Notice. Redemptions required by this Section 8(a) shall be madein
accordance with the provisions of Section 13.

(b) Deferred Installment Amount.  Notwithstanding any provision of
Section 8(a) to the contrary, the Holder may, at its option and in its sole discretion, deliver
a wiitten notice to the Company no later than the Trading Day immediately prior to the
applicable Installment Date electing to have the payment of all or any portion of an
Installment Amount payable on such Installment Date deferred (such amount deferred, the
“Deferral Amount”, and such deferral, each a “Deferral”) until any subsequent
Installment Date selected by the Holder (as applicable, the “New Installment Date” with
respect to such applicable Deferral Amount), in its sole discretion, in which case, the
Deferral Amount shall be added to, and become part of, such subsequent Installment
Amount and (i) if such Deferral is made at the request of the Company, such Deferral
Amount shall continue to accrue Interest hereunder or (ii) if such Deferral is not made at
the request of the Company, unless an Event of Default has occurred and is continuing (in
which case, such Deferral Amount shall accrue interest at the Default Rate), such Deferral
Amount shall not continue to accrue Interest hereunder.  Any notice delivered by the
Holder pursuant to this Section 8(b) shall set forth (i) the Deferral Amount, (i) whetherthe
Company has requested such Deferral and (iii) the applicable New Installment Date with
respect to such Deferral Amount.

(¢  Acceleration of Installment Amounts.

(i)  General. Notwithstanding any provision of this Section 8 to
the contrary, at any time after a Deferral, the Holder may, by delivery of written
notice to the Company (each, an “Acceleration Notice”, and the date thereof, each
an “Acceleration Notice Date”), require the Company to redeem (each, an
“Acceleration”) all, or any part, of such Deferral Amount as specified in such
Acceleration Notice (each, an “Acceleration Amount”) in cash at a redemption
price equal to 107% of such Deferral Amount (including, without limitation, any
Interest, Make-Whole Amount and/or Late Charges, as applicable, that may have
accrued thereon from and after the time of such Deferral hereunder; if any) (except,
solely if any Restricted Principal is included in such Conversion Amount subject to
redemption pursuant to the applicable Acceleration (such amount of Restricted
Principal, the “Eligible Acoderation Restricted Principal”) and the Holder elects
to effect Redemption Netting pursuant to the terms of the Investor Note, such
Acceleration Redemiption Price (as defined below) shall be reduced, on a dollar
for-dollar basis, by such portion of the Eligible Acceleration Restricted Principal
subject to such Redemption Netting (such amount of Eligible Acodleration
Restricted Principal, the “Acceleration Restricted Principal Amount™) and such
Acceleration Restricted Principal Amount shall be automeatically satisfied on such
Aoceleration Date by Redenption Netting with respect thereto) (and any Restricted
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OID comesponding o such Restricted Principll Amount satisfied by such
Redemption Netting shall be automatically cancelled in accordance herewith)
(each, an “Acceleration Redemption Price”).

(ii)  Mechanics. Each Acceleration Notice shall specify (x) such
applicable Acceleration Amount (and the aggregate amount of any Restricted
Principal to be subject to such Acceleration (together with any related Restricted
OID to be cancelled in connection therewith in accordance herewith)), (y) such
applicable Acceleration Redemption Price with respect to such Acoeleration
Amount and (z) the date of such Acceleration (each, an“Acceleration Redemption
Date”), which shall be the fifth (5™ Trading Day after the applicable Acceleration
Notice Date. Redemptions required by this Section 8(c) shall be made in
accordance with the provisions of Section 13. Notwithstanding anything to the
contrary in this Section 8(c) shall, but subject to Section 3(d), until the Holder
receives the Acceleration Redemption Price, the Acceleration Amount may be
cornverted, in whole or in part, by the Holder info Common Stock pursuant to
Section 3, and any such conversion shall reduce the Acceleration Amount in the
manner set forth by the Holderin the applicable Conversion Notice.

(d  Automatic Redemption of Resfricted Principal at Automatic Redeniption
Time. Notwithstanding anything to the contrary herein, at 12:01 am., NewY otk City time,
on March 31, 2021 (the “Automatic Redemption Time"), the aggregate amount of
Restricted Principal then outstanding hereunder (collectively, the “Automatic
Redemption Amount™) shall be mandatorily and automatically redeemed in accordance
with this Section 8(d). At the Automatic Redemption Time, the Company shall redeem the
Automatic Redemption Amount for a redemption price equal to the aggregate amount of
Restricted Principal then outstanding hereunder (the “Automatic Redemption Price”);
provided, that the satisfaction of the payment of the Automatic Redemption Price shall
ocar at the Automatic Redemption Time (in lieu of a cash payment) by Redenmption
Netting (as defined in the Investor Note) and any Restricted OID comesponding to such
Automatic Redemption Amount satisfied by such Redemption Netting shall be
automatically canoelled in acoordance herewith.

9. SUBSEQUENT PLACEMENT OPTIONAL REDEMPTION

(@  General. With respect to any given Subsequent Placement (as defined in
the Secunities Purchase Agreement) (including, without limitation, any ATM/EOL
Transaction (as defined in the Securities Purchase Agreement), but excluding any other
Excluded Securities)(each, an “Eligible Subsequent Placement”), from and after the
ealier of (x) the date the Holder becomes aware of the occurrence of such Eligible
Subsequent Placement (the “Holder Notice Date”) and (y) the later of (A) the fifth (5%)
Trading Day after the Compeny has delivered written notice to the Holder of the occurrence
(or potential occurence) of such Eligible Subsequent Placement (each, a “Company
Subsequent Placement Notice™) and (B) the time of consummation of such Eligible
Subsequent Placement, the Holder shall have the right, in its sole discretion, to require that
the Company redeem (each an “Optional Redemption™) all, or any portion, of the
Conversion Amount under this Note (other than any Conversion Amount with respect to
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Restricted Principal or Restricted OID hereunder) not in excess of (together with any
Optional Redemption Amount (as defined in the applicable other Note of the Holder) of
any other Notes of the Holder) the Holder’s Holder Pro Rata Amount of 40% of the gross
proceeds (less any reasonable placement agent, underwriterand/orlegal fees and expenses)
of such Eligible Subsequent Placement (each, an “Eligible Optional Redemption
Amount™) by delivering written notice thereof (each, an “Optional Redemption Notice”,
and the date thereof, each an “Optional Redemption Notice Date”) to the Compeny.
Notwithstanding the foregoing, (I) if such Eligible Subsequent Placement is an ATM/EOL
Transaction, the Company shall not be required to deliver more than one Company
Subsequent Placement Notice in any ten (10) Trading Day period and (I) if the Holderis
participating in an Eligible Subsequent Placement, upon the written request of the Holder,
the Company shall apply all, orany part, as set forth in such written request, of any amounts
that would otherwise be payable to the Holder in such Optional Redemption, on a dollar-
for-dollar basis, against the purchase price of the securities to be purchased by the Holder
in such Eligible Subsequent. Placement.

(b)  Mechanics. The Optional Redemption Notice shall indicate that all, orsuch
applicable portion, as set forth in the applicable Optional Redemption Notice, of the
Eligible Optional Redemption Amount. the Holder is electing to have redeemed (the
“Optional Redemption Amount™) and the date of such Optional Redemption (the
“Optional Redemption Date”), which shall be the later of (x) the fifth (5%) Trading Day
after the date of the applicable Optional Redemption Notice and (y) the date of the
consunmmation of such Eligible Subsequent Placement. The portion of this Note subject to
redemption pursuant o this Section 9 shall be redeemed by the Company in cash at a price
equal to 107% of the greater of (1) Optional Redemption Amount and (ii) the product of
(X) the quotient of (I) the Optional Redemption Amount divided by (II) the Altemate
Conversion Price as in effect at such time as the Holder delivers an Optional Redemption
Notice (or, if a Dilutive Issuance occurs during the period commencing on, and including,
such Optional Redemption Notice Date through, and including such Optional Redemption
Date, the date of such Dilutive Issuance) multiplied by (Y) the greatest Closing Sale Price
of the Common Stock on any Trading Day during the period commencing on the date
immediately preceding the occurrence of such Eligible Subsequent Placement and ending
on the later of (x) the fifth (5%) Trading Day after the date of the applicable Optional
Redemption Notice and (y) the date of the consummation of such Eligible Subsequent
Placement (the “Optional Redemption Price”). Redemptions required by this Section 9
shall be made in accordance with the provisions of Section 13. Notwithstanding anything
to the contrary in this Section 9, but subject to Section 3(d), until the Holder receives the
Optional Redemption Price, the Optional Redemption Amount may be converted, inwhole
or in part, by the Holder into Common Stock pursuant to Section 3, and any such
conversion shall reduce the Optional Redemption Amount in the manner set forth by the
Holder in the applicable Conversion Notice.

10.  REDEMPTIONS AT THE COMPANY 'S ELECTION.
(@  Company Optional Redemption. At any time after date hereof, the

Company shall have the right to redeemall, but not less than all, of the Conversion Amount
then remaining under this Note (the “Company Optional Redemption Amount”) on the
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Company Optional Redemption Date (each as defined below) (a “Company Optional
Redemption”). The portion of this Note subject to redemption pursuant to this Section
10(a) shall be redeemed by the Company in cash at a price (the “Company Optional
Redemption Price”) equal to 107% of the greater of (i) the Conversion Amount being
redeemed as of the Company Optional Redemption Date and (ii) the product of (1) the
quotient of (I) the Company Optional Redemption Amount divided by (II) the Altemate
Conversion Price as in effect at such Company Optional Redenmption Notice Date (or; if a
Dilutive Issuance occurs during the period commencing on, and including, such Compeny
Optional Redemption Notice Date through, and including such Company Optional
Redemption Date, the date of such Dilutive Issuance) multiplied by (2) the greatest Closing
Sale Price of the Common Stock on any Trading Day during the period commencing on
the date immediately preceding such Company Optional Redemption Notice Date and
ending on the Trading Day immediately prior to the date the Company makes the entire
payment required to be made under this Section 10(a) (except, solely if any Restricted
Principal is included in such Conversion Amount subject to redemption pursuant to the
applicable Company Optional Redemption (such amount of Restricted Principel, the
“Eligible Company Optional Redemption Restricted Principal”) and the Holder elects
to effect Redemption Netting pursuant to the tems of the Investor Note, such Compeany
Optional Redemption Price shall be reduced, on a dollar-fordollar besis, by such portion
of the Eligihle Company Optional Redemption Restricted Principal subject to such
Redemption Netting (such amount of Eligible Company Optional Redemption Restricted
Principal, the “Optional Redemption Restricted Principal Amount”) and such Company
Optional Redemption Restricted Principal Amount shall be automatically satisfied on such
Redemption Date by Redemption Netting with respect thereto and any Restricted OID
comresponding to such Optional Redemption Restricted Principal Amount satisfied by such
Redemption Netting shall be automatically cancelled in accordance herewith). The
Company may exercise its right to require redemption under this Section 10(a) by
delivering a written notice thereof by facsimile or electronic mail and ovemight courierto
all, but not less than all, of the holders of Notes (the “Company Optional Redemption
Notice” and the date all of the holders of Notes received such notice is referred to as the
“Company Optional Redemption Notice Date”). The Company may deliver only one
Company Optional Redemption Notice hereunder and such Company Optional
Redemption Notice shall be inevocable. The Company Optional Redemption Notice shall
(x) state the date on which the Company Optional Redemption shall occur (the “Company
Optional Redemption Date”) which date shall not be less than ten (10) calendar days nor
more than thirty (30) calendar days following the Company Optional Redemption Notice
Date, and (y) state the aggregate Conversion Amount of the Notes which is being redeemed
in such Company Optional Redemption from the Holderand all of the other holders of the
Notes pursuant to this Section 10(a) (and analogous provisions under the Other Notes) on
the Company Optional Redemption Date. Notwithstanding anything herein to the contrary,
at any time prior to the date the Company Optional Redemption Price is peaid, in full, the
Company Optional Redemption Amount may be converted, in whole or in part, by the
Holder into shares of Common Stock pursuant to Section 3. All Conversion Amounts
converted by the Holder after the Company Optional Redemption Notice Date shall reduce
the Company Optional Redemption Amount of this Note required to be redeemed on the

Company Optional Redemption Date. Redemptions made pursuant to this Section 10(a)
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shall be made in accordance with Section 12. In the event of the Company’s redemption
of any portion of this Note under this Section 10, the Holder’s damages would be uncertain
and difficult to estimate because of the parties’ inahility to predict fulure interest rates and
the uncertainty of the availahility of a suitable substitute investment opportunity for the
Holder. Accordingly, any redemption premium due under this Section 10 is intended by
the parties to be, and shall be deemed, a reasonable estimate of the Holder's actual loss of
its investment opportunity and not as a penalty. For the avoidance of doubt, the Conpany
shall have no right to effect a Company Optional Redemption if any Event of Default has
occurred and continuing (regardless of whether the Holder has delivered an Event of
Default Redemption Notice to the Company or if such Event of Default has been cured
thereafter) but any Event of Default shall have no effect upon the Holder' s right to convert
this Note in its discretion.

(b)  ProRata Redemption Requirement. If the Company elects to cause
a Company Optional Redemption of this Note pursuant to Section 10(a), then it must
simultaneously take the same action with respect to all of the Other Notes.

11.  NONCIRCUMVENTION. The Company herehy covenants and agrees that the
Company will not, by amendment of its Certificate of Incorporation (as defined in the Securities
Purchase Agreement), Bylaws (as defined in the Seaurities Purchase Agreement) or through any
reoryanization, transferof assets, consolidation, merger, scheme of arrangement, dissolution, issue
or sale of securities, or any other voluntary action, avoid or seek to avoid the observance or
performance of any of the terms of this Note, and will at all times in good faith carry out all of the
provisions of this Note and take all action as may be required to protect the rights of the Holder of
this Note. Without limiting the generality of the foregoing or any other provision of this Note or
the other Transaction Documents, the Company (a) shall not increase the par value of any shares
of Common Stock receivable upon conversion of this Note above the Conversion Price then in
effect, and (b) shall take all such actions as may be necessary or appropriate in order that the
Company may validly and legally issue fully paid and nonassessable shares of Common Stock
upon the conversion of this Note. Notwithstanding anything herein to the contrary, if after the
sixty (60) calendar day anniversary of the Issuance Date, the Holder is not permitted to convert
this Note in full for any reason (other than pursuant to restrictions set forth in Section 3(d) hereof),
the Company shall use its best efforts to promptly remedy such failure, including, without
limitation, obtaining such consents or approvals as necessary to permit such corversion into shares
of Common Stock.

12.  RESERVATION OF AUTHORIZED SHARES.

(@  Reservation. Solong as any Notes remain outstanding, the Company shall
at all times reserve at least 200% of the mumber of shares of Common Stock as shall from
time to time be necessary to effect the conversion, including without limitation, Altemate
Conversions of all of the Notes then outstanding (without regard to any limifations on
conversions and assuming such Notes remain outstanding until the Mahmity Date) at the
Altemate Conversion Price then in effect (the “Required Reserve Amount”). The
Required Reserve Amount (including, without limitation, each increase in the number of
shares so reserved) shall be allocated pro rata among the holders of the Notes based on the
original principal amount of the Notes held by each holder on the Closing Date or increase
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in the number of reserved shares, as the case may be (the “Authorized Share Allocation™).
In the event that a holder shall sell or otherwise transfer any of such holder’s Notes, each
transferee shall be allocated a pro rata portion of such holder’'s Authorized Share
Allocation. Any shares of Common Stock reserved and allocated to any Person which
ceases to hold any Notes shall be allocated o the remaining holders of Notes, pro rata based
on the principal amount of the Notes then held by such holders.

()  Insufficient Authorized Shares. If, notwithstanding Section 12(a), and not
in limitation thereof, at any time while any of the Notes remain outstanding the Company
does not have a sufficient mumber of authorized and unreserved shares of Common Stock
to satisfy its obligation to reserve for issuance upon conversion of the Notes at least a
number of shares of Common Stock equal to the Required Reserve Amount (an
“Authorized Share Failure”), then the Company shall immediately take all action
necessary to increase the Company’s authorized shares of Common Stock to an amount
sufficient to allow the Company to reserve the Required Reserve Amount for the Notes
then outstanding. Without limiting the generality of the foregoing sentence, as soon as
practicable after the date of the occurrence of an Authorized Share Failure, but in no event
later than sixty (60) days after the occurence of such Authorized Share Failure, the
Company shall hold a meeting of its stockholders for the approval of an increase in the
mumber of authorized shares of Common Stock. In cormection with such meeting, the
Company shall provide each stockholder with a proxy statement and shall use its hest
efforts to solicit its stockholders’ approval of such increase in authorized shares of
Common Stock and to cause its board of directors to recommend to the stockholders that
they approve such proposal. In the event that the Company is prohibited from issuing
shares of Common Stock pursuant to the temms of this Note due to the fallure by the
Company to have sufficient shares of Common Stock available out of the authorized but
unissued shares of Common Stock (such unavailahle number of shares of Common Stock,
the “Authorized Failure Shares”), in lieu of delivering such Authorized Failure Shares to
the Holder, the Company shall pay cash in exchange for the redemption of such portion of
the Conversion Amount convertible into such Authonzed Failure Shares at a price equal to
the sum of (i) the product of (x) such number of Authorized Failure Shares and (y) the
greatest Closing Sale Price of the Common Stock on any Trading Day during the period
commencing on the date the Holder delivers the applicable Conversion Notice with respect
to such Authorized Failure Shares to the Company and ending on the date of such issuance
and payment under this Section 12(a); and (ii) to the extent the Holder purchases (in an
open market transaction or otherwise) shares of Common Stock to deliver in satisfaction
of asale by the Holder of Authorized Failure Shares, any brokerage commissions and other
out-of-pocket expenses, if any, of the Holder incurred in connection therewith. Nothing
contained in Section 12(a) or this Section 12(b) shall limit any obligations of the Company
under any provision of the Securities Purchase Agreement.

13.  REDEMPTIONS.

(@  Mechanics. The Company shall deliver the applicable Event of Default
Redemption Price to the Holder in cash within five (5) Business Days after the Company's
receipt of the Holder's Event of Default Redemption Notice (each, an “Event of Default
Redemption Date”). If the Holder has submitted a Change of Control Redemption Notice
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in accordance with Section 5(b), the Company shall deliver the applicable Change of
Control Redemption Price to the Holder in cash concumrently with the consummation of
such Change of Control if such notice is received prior to the consummation of such
Change of Control and within five (5) Business Days after the Company’s receipt of such
notice otherwise (each, a “Change of Control Redemption Date”). The Company shall
deliver the applicable Installment Redemption Price to the Holderin cash on the applicable
Installment Date. The Company shall deliver the applicable Acceleration Redeniption
Price to the Holder in cash on the applicable Acceleration Date. The Company shall deliver
the applicable Optional Redemption Price to the Holderin cash on the applicable Optional
Redemption Date. The Compeny shall deliver the applicable Compeny Optional
Redemption Price to the Holder in cash on the applicable Company Optional Redemption
Date. Notwithstanding arything herein to the contrary, in connection with any redemption
hereunder at a time the Holder is entitled to receive a cash payment under any of the other
Transaction Documents, at the option of the Holder delivered in writing to the Company,
the applicable Redenption Price hereunder shall be increased by the amount of such cash
payment owed to the Holder under such other Transaction Document and, upon payment
in full or conversion in accordance herewith, shall safisfy the Company’s payment
obligation under such other Transaction Document. In the event of a redemption of less
than all of the Conversion Amount of this Note, (x) the Company shall promptly cause to
be issued and delivered to the Holder a new Note (in accordance with Section 20(d))
representing the outstanding Principal which has not been redeemed and (y) the
Redemption Price shall be applied against Installment Amounts hereunder in reverse order
(from the Installment Amount due on the last Installment Date hereunder backward by
Installment Dates) unless otherwise specified by the Holder in writing. In the event that
the Company does not pay the applicable Redemption Price to the Holder within the time
period required, at any time thereafter and until the Compeny pays such unpaid
Redemption Price in full, the Holder shall have the option, in lieu of redemption, to require
the Company to promptly retum to the Holder all or any portion of this Note representing
the Conversion Amount that was submitted for redemption and for which the applicable
Redemption Price (together with any Late Charges thereon) has not been paid
Notwithstanding the foregoing, if any Restricted Principal is included in such Conversion
Amount subject to redemption pursuant to the applicable Redemption Notice (or as
otherwise required pursuant to Section 4(c) and/or 8(d), as applicable) (such amount of
Restricted Principal, the “Eligible Redemption Restricted Principal™) and the Holder
elects to effect Redemption Netting pursuant to the tenms of the Investor Note (or the
Holder is otherwise required to effect Redemption Netting pursuant to Section 4(c) and/or
8(d), as applicable), such Redemption Price shall be reduced, on a dollar-for-dollar basis,
by such portion of the Eligible Redenmption Restricted Principal subject to redeniption
pursuant to the applicable Redemption Notice (such amount of Eligible Redenption
Restricted Principal, the “Redemption Restricted Principal Amount™ and such
Redemption Restricted Principal Amount shall be automatically satisfied on the applicable
Redemption Date hy either Redemption Netting (if such redemption is pursuant to Section
5(h), Section 8(d) or Section Error! Reference source not found. above), Event of
Default Netting (if such redemption is pursuant to Section 3(e) without regard to the
occunrence of any Banknuptcy Event of Default) or Banknuptcy Event of Default Netting
(if such redemption is pursuant to Section 3(e) as aresult of the occurrence of a Banknuptcy
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Event of Default) and, in each case, any Resiricted OID corresponding to such Redemption
Restricted Principal Amount satisfied in such redenption shall be automatically cancelled
in accordance herewith). Upon the Company’s receipt of such notice, (x) the applicable
Redemption Notioe shall be null and void with respect to such Conversion Amount, (y) the
Company shall immediately retum this Note, or issue a new Note (in accordance with
Section 20(d)), to the Holder, and in each case the principal amount of this Note or such
new Note (as the case may be) shall be increased by an amount equal to the difference
between (1) the applicable Redemption Price (as the case may be, and as adjusted pursuant
to this Section 13, if applicable) minus (2) the Principal portion of the Conversion Amount
submitted for redemption and (z) the Conversion Price of this Note or such new Notes (as
the case may be) shall be automatically adjusted with respect to each conversion effected
thereafter by the Holder to the Conversion Price as in effect on the date on which the
applicable Redemption Notice is voided. The Holder's delivery of a notice voiding a
Redemption Notice and exercise of its rights following such notice shall not affect the
Company’s ohligations to make any payments of Late Charges which have accrued prior
to the date of such notice with respect to the Conversion Amount subject to such notice.

(b)  Redemption by Other Holders. Upon the Company’s receipt of notice from
any of the holders of the Other Notes for redemption or repayment. as a result of an event
or occurrence substantially similar to the events or occurrences described in Section 4 or
Section 5(h) (each, an “Other Redemption Notice”), the Company shall immediately, but
no laterthan one (1) Business Day of its receipt thereof, forward to the Holder by facsimile
or electronic mail a copy of such notice. If the Company receives a Redemption Notice
and one or more Other Redemption Notices, during the seven (7) Business Day period
heginning on and including the date which is two (2) Business Days priorto the Conpany’s
receipt of the Holder' s applicable Redemption Notice and ending on and including the date
which is two (2) Business Days after the Company’s receipt of the Holder's applicable
Redemption Notice and the Company is unable to redeem all principel, interest and other
amounts designated in such Redemption Notice and such Other Redemption Notices
received during such seven (7) Business Day period, then the Compeny shall redeema pro
rata amount from each holder of the Notes (including the Holder) based on the principal
amount of the Notes submitted for redemption pursuant to such Redemption Notice and
such Other Redemption Notices received by the Company during such seven (7) Business
Day period.

14, VOTING RIGHTS. The Holder shall have no voting rights as the holder of this

Note, exoept as required by law (including, without limitation, the Delaware General Corporation
Law) and as expressly provided in this Note.

15, COVENANTS. Until all of the Notes have been converted, redeemed or otherwise
satisfied in accordance with their tens:

(@  Rank All payments due under this Note (a) shall rank pari passu with all
Other Notes and (b) shall be senior to all other Indebtedness of the Company and its
Subsidiaries other than Permitted Indebtedness or Permitted Additional Indebtedness.

(b)  Incurrenceof Indebtedness. The Company shall not, and the Company shall
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cause each of ifs Subsidiaries to not, direcly or indirectly, incur or guarantee, assume or
sufferto exist any Indebtedness (other than (i) the Indebtedness evidenced by this Noteand
the Other Notes and (ii) other Permitted Indebtedness).

(c)  Existence of Liens. The Company shall not, and the Company shall cause
each of its Subsidiaries to not, directly or indirectly, allow or sufferto exist any mortgage,
lien, pledge, charge, security interest or other encumbrance upon or in any property or
assets (including acoounts and contract rights) owned by the Company or any of its
Subsidiaries (collectively, “Liens”) other than Permitted Liens.

(d  Restricted Payments. The Company shall not, and the Company shall cause
each of its Subsidiaries to not, directly or indirectly, redeem, defease, repurchase, repay or
make any payments in respect of, by the payment of cash or cash equivalents (in whole or
in part, whether by way of open market purchases, tender offers, private transactions or
otherwise), all orany portion of any Indebtedness (otherthan the Notes orthe March Notes)
whether by way of payment in respect of principal of (or premium, if any) or interest on,
such Indebtedness if at the time such payment is due or is otherwise made or; after giving
effect to such payment, (i) an event constituting an Event of Default has occurred and is
continuing or (ii) an event that with the passage of time and without being cured would
constitute an Event of Default has occurred and is continuing.

(e  Restriction on Redemption and Cash Dividends. The Cornpany shall not,
and the Conpany shall cause each of its Subsidiaries to not, directly orindirectly, redeem,
repurchase or declare or pay any cash dividend or distribution on any of its capital stock.

()  Restriction on Transfer of Assets. The Company shall not, and the
Company shall cause each of its Subsidiaries to not, directly or indirectly, sell, lease,
license, assign, transfer, spin-off, split-off, close, convey or otherwise dispose of any assets
ornghts of the Company orany Subsidiary owned or hereafter acquired whetherinasingle
transaction or a series of related transactions, other than (i) sales, leases, licenses,
assignments, transfers, conveyances and other dispositions of such assets or rights hy the
Company and its Subsidiaries in the ordinary course of business consistent with its past
practice and (ii) sales of inventory and product in the ordinary course of business.

()  Mahrity of Indebtedness. Exoept as set forth on Schedule 3(s) attached
herein, the Company shall not, and the Company shall cause each of its Subsidiaries to not,
directly or indirectly, permit any Indebtedness of the Company or any of its Subsidianies
to mafure or accelerate prior to the Mahurity Date.

(h)  Change in Nature of Business. The Company shall not, and the Company
shall cause each of its Subsidiaries to not, directly orindirectly, engage in any material line
of business substantially different from those lines of business conducted by or publicly
contemplated to be conducted by the Company and each of its Subsidiaries on the
Subscription Date orany business substantially related orincidental thereto. The Company
shall not, and the Company shall cause each of its Subsidiaries to not, directly orindirectly,
modify its or their corporate structure or purpose.
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()  Presavation of Existence, Eic. The Company shall maintain and preserve,
and cause each of its Subsidiaries to maintain and preserve, its existence, rights and
privileges, and become or remain, and cause each of its Subsidiaries to become or remain,
duly qualified and in good standing in each jurisdiction in which the character of the
properties owned or leased by it or in which the transaction of its business makes such
qualification necessary.

()  Maintenance of Properties, Etc. The Company shall maintain and preserve,
and cause each of its Subsidiaries to meintain and preserve, all of its properties which are
necessary or useful in the proper conduct of its business in good working order and
condition, ordinary wear and tear excepted, and comply, and cause each of its Subsidiaries
to comply, at all times with the provisions of all leases to which it is a party as lessee or
under which it occupies property, so as to prevent any loss or forfeiture thereof or
thereunder.

(k) Maintenance of Intellectual Property. The Company will, and will cause
each of its Subsidiaries to, take all action necessary or advisable to maintain all of the
Intellectual Property Rights (as defined in the Securities Purchase Agreement) of the
Company and/or any of its Subsidiaries that are necessary or meterial to the conduct of its
business in full force and effect.

() Maintenance of Insurance. The Company shall maintain, and cause each of
its Subsidiaries to maintain, insurance with responsible and reputable insurance companies
orassociations (including, without limitation, comprehensive general liahility, hazard, rent
and business intemuption insurance) with respect to its properties (including all real
properties leased or owned by it) and business, in such amounts and covering such risks as
is required by any govemmental authority having jurisdiction with respect thereto or as is
camed generally in accordance with sound business practice by companies in similar
businesses similarly situated.

(m Transactions with Affiliates. The Company shall not, nor shall it permit
any of its Subsidiaries to, enterinto, renew, extend or be a party to, any transaction or series
of related transactions (including, without limitation, the purchase, sale, lease, transfer or
exchange of property or assets of any kind or the rendering of services of any kind) with
any affiliate, except transactions in the ordinary course of business in a manner and to an
extent consistent with past practice and necessary or desirahle for the prudent operation of
its business, for fair consideration and on terms no less favorable to it orits Subsidiaries
than would be obtainable in a comparable am’s length transaction with a Person that is not
an affiliate thereof.

(n)  Restricted Issuances. The Company shall not, directly orindirectly, without
the prior written consent of the holders of a mgjority in aggregate principal amount of the
Notes then outstanding, (i) issue any Notes (other than as contermplated by the Securities
Purchase Agreement and the Notes) or (ii) issue any other securities that would cause a
breach or default under the Notes or the Wanants.

(0)  Available Cash Test: Announcement of Operating Results.
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()  Available CashTest. Atany timeany Notes remain outstanding, the
Company’s Available Cash as of the last calendar day of each Fiscal Quarter shall
equal or exceed $500,000 (the “Available Cash Test”), provided that a Financial
Covenant Failure (as defined below) shall not be an Event of Default hereunder (x)
if the Company cures such Financial Covenant Failure on or prior to the fortieth
(40™) calendar day after the end of such Fiscal Quarter (and no subsequent breach
occurs for a period of at least 180 calendar days), as evidenced by a certification,
executed on behalf of the Company by the Chief Financial Officer of the Company
or (y) if waived by the Holder in writing or email.

(i)  Operating Results Announcement. Conmmencing with the Fiscal
Quarter ending September 30, 2020, the Compeny shall publicly disclose and
disseminate (such date, the “Announcement Date”), if the Available Cash Test has
not been satisfied for such Fiscal Quarter or Fiscal Y ear, as applicable, a statement
to that effect no later than the tenth (10") day after the end of such Fiscal Quarter
or Fiscal Year, as applicable, and such announcement shall include a statement to
the effect that the Company is (oris not, as applicable) in breach of the Available
Cash Test for such Fiscal Quarter or Fiscal Year, as applicable. On the
Announcement Date, the Company shall also provide to the Holders a certification,
executed on behalf of the Company by the Chief Financial Officer of the Company,
certifying that the Company satisfied the Available Cash Tests for such Fiscal
Quarter if that is the case. If the Company has failed to meet the Available Cash
Test for such Fiscal Quarter (a “Financial Covenant Failure”), the foregoing
written cartification that the Compeny provides to the Holders shall also state the
Available Cash Test has not been met (a “Financial Covenant Failure Notice”).
Concurrently with the delivery of each Financial Covenant Failure Notice to the
Holders, the Company shall also make publicly available (as part of a Quarterdy
Report on Form 10-Q, Annual Report on Form 10-K or on a Current Report on
Form 8K, or otherwise) the Financial Covenant Failure Notice and the fact that an
Event of Default has occurred under the Notes.

(P  Independent Investigation. At the request of the Holder either (x) at any
time when an Event of Default has occurred and is continuing, (y) upon the occurrence of
an event that with the passage of time or giving of notice would constitute an Event of
Default or (z) at any time the Holder reasonably believes an Event of Default may have
occurred or be continuing, the Company shall hire an independent, reputable investment
bank selected by the Company and approved by the Holderto investigate as to whether any
breach of this Note has occurred (the “Independent Investigator™). If the Independent
Investigator determines that such breach of this Note has occunred, the Independent
Investigator shall notify the Company of such breach and the Compary shall deliverwritten
notice to each holder of a Note of such hreach. In connection with such investigation, the
Independent Investigator may, during normal business hours, inspect all confracts, books,
records, persomnel, offices and other facilities and properties of the Conpany and its
Subsidiaries and, to the extent available to the Company after the Compeny uses reasonable
efforts to obtain them, the records of its legal advisors and accountants (including the
accountants’ work papers) and any books of account, records, reports and other papers not
contractuallv required of the Companv to be confidential or secret, or subiect to attomev-
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client or other evidentiary privilege, and the Independent Investigator may make such
copies and inspections thereof as the Independent Investigator may reasonably request.
The Company shall fumish the Independent Investigator with such financial and operating
data and other information with respect to the business and properties of the Company as
the Independent Investigator may reasonably request. The Company shall permit the
Independent Investigator to discuss the affairs, finances and accounts of the Compary with,
and to make proposals and fumish advice with respect thereto to, the Company’s officers,
directors, key employees and independent public accountants or any of them (and by this
provision the Compeny authorizes said accountants to discuss with such Independent
Investigator the finances and affairs of the Company and any Subsidiaries), all at such
reasonable times, upon reasonable notice, and as often as may be reasonably requested.

16.  SECURITY. This Note is secured to the extent and in the manner set forth in
Section 1(f) of this Note.

17.  DISTRIBUTION OF ASSETS. Inaddition to any adjustments pursuant to Section
7, if the Company shall declare or make any dividend or other distributions of its assets (or rights
to aoquire its assets) to any orall holders of shares of Common Stock, by way of retum of capital
or otherwise (including without limitation, any distribution of cash, stock or other securities,
property or options by way of a dividend, spin off, reclassification, corporate reanengemert,
scheme of arangement or other similar transaction) (the “Distributions”), then the Holder will be
entitled to such Distributions as if the Holder had held the number of shares of Common Stock
acquirable upon complete conversion of this Note (without taking info account any limitations or
restrictions on the convertihility of this Note and assuming for such purpose that the Note was
converted at the Altemate Conversion Price as of the applicable record date) immediately prior to
the date on which a record is taken for such Distribution or; if no such record is taken, the date as
of which the record holders of Common Stock are to be determined for such Distributions
(provided, however, that to the extent that the Holder's right to participate in any such Distribution
would result in the Holder and the other Atiribution Parties exceeding the Maxinum Percentage,
then the Holder shall not be entitled to participate in such Distribution to the extent of the
Maximum Percentage (and shall not be entitled to beneficial ownership of such shares of Common
Stock as a result of such Distribution (and beneficial ownership) to the extent of any such excess)
and the portion of such Distribution shall be held in abeyance for the benefit of the Holder until
such time or times, if ever, as its right thereto would not result in the Holder and the other
Atribution Parties exceeding the Maximum Percentage, at which time or times the Holder shall
be granted such Distribution (and any Distributions declared or made on such initial Distribution
or on any subsequent Distribution held similarty in abeyance) to the same extent as if there had
been no such limitation).

18.  AMENDING THE TERMS OF THIS NOTE. Except for Section 3(d), which may
not be amended, modified or waived by the parties hereto, the prior written consent of the Holder
shall be required for any change, waiver or amendment. to this Note.

19,  TRANSFER. This Note and any shares of Common Stock issued upon conversion
of this Note may be offered, sold, assigned or transferred by the Holder without the consent of the
Company, subject only to the provisions of Section 2(g) of the Securities Purchase Agreement.
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20.  REISSUANCE OF THIS NOTE.

(@  Transfer If this Note is to be transferred, the Holder shall sunender this
Note to the Company, whereupon the Company will forthwith issue and deliver upon the
order of the Holderanew Note (in acoordance with Section 20(d)), registered as the Holder
may request, representing the outstanding Principal being transferred by the Holder and, if
less than the entire outstanding Principal is being transferred, a new Note (in accordance
with Section 20(d)) to the Holder representing the outstanding Principal not being
transferred. The Holder and any assignee, by acceptance of this Note, acknowledge and
agree that, by reason of the provisions of Section 3(c)(iii) following conversion or
redemption of any portion of this Note, the outstanding Principal represented by this Note
may be less than the Principal stated on the face of this Note.

(b)  Lost, Stolen or Mutilated Note. Upon receipt by the Compeny of evidence
reasonably satisfactory to the Company of the loss, theft, destruction or nutilation of this
Note (as to which a written certification and the indenmification contenplated below shall
suffice as such evidence), and, in the case of loss, theft or destruction, of any
indenmification undertaking by the Holder to the Company in customary and reasonable
form and, in the case of mutilation, upon surrender and cancellation of this Note, the
Company shall execute and deliver to the Holder a new Note (in accordance with Section
20(d)) representing the outstanding Principel.

(c) Note Exchangesble for Different Denominations. This Note is
exchangeable, upon the surrender hereof by the Holder at the principal office of the

Company, for a new Note or Notes (in accordance with Section 20(d) and in principal
amounts of at least $1,000) representing in the aggregate the outstanding Principal of this
Note, and each such new Note will represent such portion of such outstanding Principal as
is designated by the Holder at the time of such surrender.

(d  Issuance of New Notes. Whenever the Company is required to issuea new
Note pursuant to the terms of this Note, such new Note (i) shall be of like tenor with this
Note, (ii) shall represent, as indicated on the face of such new Note, the Principal remaining
outstanding (or in the case of a new Note being issued pursuant to Section 20(a) or Section
20(c), the Principal designated by the Holder which, when added to the principal
represented by the other new Notes issued in connection with such issuance, does not
exceed the Principal remaining outstanding under this Note immediately prior to such
issuance of new Notes), (iii) shall have an issuance date, as indicated on the face of such
new Note, which is the same as the Issuance Date of this Note, (iv) shall have the same
rights and conditions as this Note, and (v) shall represent accrued and unpaid Interest, the
Make-Whole Amount and Late Charges on the Principal, Inferest and Make-Whole
Amount, if any, of this Note, from the Issuance Date.

21.  REMEDIES, CHARACTERIZATIONS, OTHER OBLIGATIONS, BREACHES
AND INJUNCTIVE RELIEF. The remedies provided in this Note shall be cumulative and in
addition to all other remedies available under this Note and any of the other Transaction
Documents at law orin equity (including a decree of specific performance and/or other injunctive
relief), and nothing herein shall limit the Holder' s night to pursue actual and consequential damages
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for any failure by the Compeny to comply with the terms of this Note. No failure on the part of
the Holder to exercise, and no delay in exercising, any right, power or remedy hereunder shall
operate as a waiver thereof; nor shall any single or partial exercise by the Holder of any right,
power or remedy preclude any other or further exercise thereof or the exercise of any other right,
power or remedy. In addition, the exercise of any right or remedy of the Holder at law or equity
or under this Note or any of the documents shall not be deemed to be an election of Holder's rights
or remedies under such documents or at law or equity. The Company covenants to the Holder that
there shall be no characterization conceming this instrument other than as expressly provided
herein. Amounts set forth or provided for herein with respect to payments, conversion and the like
(and the computation thereof) shall be the amounts to be received by the Holder and shall not,
except as expressly provided herein, be subject to any other obligation of the Company (or the
performance thereof). The Company acknowledges that a breach by it of its obligations hereunder
wﬂl cause ineparable harm to the Holder and that the remedy at law for any such breach may be

The Compeny therefore agrees that, in the event of any such breach or threatened
breach, the Holder shall be entitled, in addition to all other available remedies, to specific
performance and/or temporary, preliminary and permanent injunctive or other equitable relief from
any court of competent jurisdiction in any such case without the necessity of proving actual
damages and without posting a bond or othersecurity. The Company shall provide all information
and documentation to the Holder that is requested by the Holder to enable the Holder to confim
the Company’s compliance with the terms and conditions of this Note (including, without
limitation, compliance with Section 7).

22.  PAYMENT OF COLLECTION, ENFORCEMENT AND OTHER COSTS. If (a)
this Note is placed in the hands of an attomey for collection or enforcement or is collected or
enforced through any legal proceeding or the Holder otherwise takes action to collect amounts due
under this Note or to enforce the provisions of this Note or (b) there occurs any banknuptcy,
reorganization, receivership of the Company or other proceedings affecting Company creditors’
rights and involving a claim under this Note, then the Company shall pay the costs incurred by the
Holder for such collection, enforcement or action or in connection with such bankrupicy,
reoryanization, receivership or other proceeding, including, without limitation, attomeys’ fees and
dishursements. The Company expressly acknowledges and agrees that no amounts due under this
Note shall be affected, or limited, by the fact that the purchase price paid for this Note was less
than the original Principal amount. hereof.

23.  CONSTRUCTION; HEADINGS. This Note shall be deemed to be jointly drafted
by the Company and the initial Holder and shall not be construed against any such Person as the
drafter hereof. The headings of this Note are for convenience of reference and shall not form part
of, or affect the interpretation of, this Note. Unless the context clearly indicates otherwise, each
pronoun herein shall be deemed to include the masculine, feminine, neuter, singular and plural
forms thereof. The terms “including,” “includes,” “include” and words of like import shall be
construed broadly as if followed by the words “without limitation.” The terms “herein,”
“hereunder;” “hereof™ and words of like import referto this entire Note instead of just. the provision
in which they are fond. Unless expressly indicated otherwise, all section references are to
sections of this Note. Terms used in this Note and not otherwise defined herein, but defined in the
other Transaction Documents, shall have the meanings ascribed to such terms on the Closing Date
in such other Transaction Documents unless otherwise consented to in writing by the Holder.
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24.  FAILURE OR INDULGENCE NOT WAIVER. No failure or delay on the part of
the Holder in the exercise of any power;, right or privilege hereunder shall operate as a waiver
thereof, norshall any single or partial exertise of any such power, right or privilege preclude other
or further exercise thereof or of any other right, power or privilege. No waiver shall be effective
wnless it is in wiiting and signed by an authorized representative of the waiving party.
Notwithstanding the foregoing, nothing contained in this Section 24 shall permit any waiver of
any provision of Section 3(d).

25, DISPUTE RESOLUTION.

(@  Submission to Dispute Resolution.

(i)  Inthe case of a dispute relating to a Closing Bid Price, a Closing
Sale Price, a Conversion Price, an Altemate Conversion Price, a Black Scholes
Consideration Value, a PST Issuance Price, a VWAP or a fair market value or the
arithmetic calculation of a Conversion Rate, the Restricted Principal, the Restricted
OID, or the applicable Redemption Price (as the case may be) (including, without
limitation, a dispute relating to the determination of any of the foregoing), the
Company or the Holder (as the case may be) shall submit the dispute to the other
party via facsimile or electronic mail (A) if by the Company, within two (2)
Business Days after the occurrence of the circumstances giving rise to such dispute
or (B) if by the Holder at any time after the Holder leamed of the circumstances
giving rise to such dispute. If the Holder and the Compary are unable to promptly
resolve such dispute relating to such Closing Bid Price, such Closing Sale Price,
such Conversion Price, such Altemate Conversion Price, such Black Scholes
Consideration Value, such PST Issuance Price, such VWAP or such fair market
value, or the arithmetic calculation of such Conversion Rate, the Restricted
Principal, the Restricted OID, or such applicable Redemption Price (as the case
may be), at any time after the second (2™) Business Day following such initiel
notice by the Company or the Holder (as the case may be) of such dispute to the
Company or the Holder (as the case may be), then the Holdermay, at its sole option,
select an independent, reputable investment bank to resolve such dispute.

(i)  The Holderand the Company shall each deliver to such investment
bank (A) a copy of the initial dispute submission so delivered in accordance with
the first sentence of this Section 25 and (B) written documentation supporting its
position with respect to such dispute, in each case, no later than 5:00 p.m. (New
Y ork time) by the fifth (5%) Business Day immediately following the date on which
the Holder selected such investment bank (the “Dispute Submission Deadline”)
(the documents referred to in the immediately preceding clauses (A) and (B) are
collectively referred to herein as the “Required Dispute Documentation™) (it
being understood and agreed that if either the Holder or the Company fails to so
deliver all of the Required Dispute Documentation by the Dispute Submission
Deadline, then the party who fails to so submit all of the Required Dispute
Documentation shall no longerbe entitled to (and herehy waivesits right to) deliver
or submit any written documentation or other support to such investment bank with
respect to such dispute and such investment. bank shall resolve such dispute based
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solely on the Required Dispute Documentation that was delivered to such
investment bank prior to the Dispute Submission Deadling). Unless otherwise
agreed to in writing by both the Compeny and the Holder or otherwise requested
by such investment bank, neither the Company nor the Holder shall be entitled to
deliver or submit any written documentation or other support to such investment
bank in comnection with such dispute (other than the Required Dispute
Documentation).

(iii)  The Company and the Holder shall cause such investment bank to
determine the resolution of such dispute and notify the Company and the Holder of
such resolution no later than ten (10) Business Days immediately following the
Dispute Submission Deadline. The fees and expenses of such investment bank shall
be bome solely by the Company, and such investment bank’s resolution of such
dispute shall be final and hinding upon all parties absent manifest emor:

(b)  Miscellaneous. The Company expressly acknowledges and agrees that (i)
this Section 25 constitutes an agreement to arhitrate between the Company and the Holder
(and constitutes an arhitration agreement) under § 7501, et seq. of the New York Civil
Practice Law and Rules (“CPLR") and that the Holder is authorized to apply for an order
to conpel arhitration pursuant to CPLR § 7503(a) in order to compel compliance with this
Section 25, (ii) a dispute relating to a Conversion Price includes, without limitation,
disputes as to (A) whetheran issuance or sale or deemed issuance or sale of Common Stock
occurred under Section 7(a), (B) the consideration per share at which an issuance or
deemed issuance of Common Stock occurred, (C) whether any issuance or sale or deemed
issuance or sale of Common Stock was an issuance or sale or deemed issuance or sale of
Excluded Securities (as defined in the Secwrities Purchase Agreement), (D) whether an
agreement, instrument, security or the like constitutes an Option or Convertible Security
and (E) whether a Dilutive Issuance occurred, (iii) the terms of this Note and each other
applicable Transaction Document shall serve as the basis for the selected investment bank's
resolution of the applicable dispute, such investment bank shall be entitled (and is hereby
expressly authorized) to make all findings, determinations and the like that such investment
bank determines are required to be made by such investment bank in connection with its
resolution of such dispute and in resolving such dispute such investment bank shall apply
such findings, determinations and the like to the terms of this Note and any other applicable
Transaction Documents, (iv) the Holder (and only the Holder), in its sole discretion, shall
have the right to submit any dispute described in this Section 25 to any state or federal
court sitting in The City of New York, BomughofManhaitanm]jmofmj]jzingthe
procedures set forth in this Section 25 and (v) nothing in this Section 25 shall limit the
Holder from obtaining any injunctive relief or other equitable remedies (induding, without
limitation, with respect to any matters described in this Section 25).

26.  NOTICES; CURRENCY; PAY MENTS.

(@  Notices. Whenever notice is required to be given under this Note, unless
otherwise provided herein, such notice shall be given in accordance with Section 9(f) of
the Securities Purchase Agreement. The Company shall provide the Holder with prompt
written notice of all actions taken pursuant to this Note, including in reasonable detail a
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description of such action and the reason therefore. Without limiting the generality of the
foregoing, the Compeny will give written notice to the Holder (i) immediately upon any
adjustment of the Conversion Price, sefting forth in reasonable detall, and certifying, the
calculation of such adjustment and (ii) at least fifteen (15) days prior to the date on which
the Company dloses its books or takes a record (A) with respect to any dividend or
distribution upon the Common Stock, (B) with respect to any grant, issuances, or sales of
any Options, Convertible Securities orrights to purchase stock, warrants, securities orother
property to holders of shares of Common Stock or (C) for detenmining rights to vote with
respect to any Fundamental Transaction, dissolution or liquidation, provided in each case
that such information shall be made known to the public prior to or in conjunction with
such notice being provided to the Holder.

()  Cumency. All dollar amounts referred to in this Note are in United States
Dollars (“U.S. Dollars”), and all amounts owing under this Note shall be paid in U.S.
Dollars. All amounts denominated in other cunrencies (if any) shall be converted into the
U.S. Dollar equivalent amount in accordance with the Exchange Rate on the date of
calculation. “Exchange Rate” means, in relation to any amount of cunency to be
converted into U.S. Dollars pursuant to this Note, the U.S. Dollar exchange rate as
published in the Wall Street Joumal on the relevant date of calculation (it being understood
and agreed that where an amowunt is calculated with reference to, or over, a period of time,
the date of calculation shall be the final date of such period of time).

(c)  Payments. Whenever any payment of cash s to be made by the Company
to any Person pursuant to this Note, unless otherwise expressly set forth herein, such
payment shall be made in lawful money of the United States of America by a certified
check drawn on the account of the Compeny and sent via ovemight courier service to such
Person at such address as previously provided to the Company in writing (which address,
in the case of each of the Buyers, shall initially be as set forth on the Schedule of Buyers
attached to the Seaurities Purchase Agreement), provided that the Holder may elect to
receive a payment of cash via wire transfer of immediately available funds by providing
the Company with prior written notice setting out such request and the Holder's wire
transfer instructions. Whenever any amount expressed to be due by the tems of this Note
is due on any day which is not a Business Day, the same shall instead be due on the next
succeeding day which is a Business Day. Any amount of Principal or other amounts due
under the Transaction Documents which is not paid when due shall result in a late charge
being incurred and payable by the Company in an amount equal to interest on such amount
at the rate of eightieen pervent (18%) per annum from the date such amount was due until
the same is paid in full (“Late Charge”).

27.  CANCELLATION. Afterall Principal, accrued Interest, Make-Whole Amount,
Late Charges and other amounts at any time owed on this Note have been satisfied in full, this
Note shall autometically be deemed canceled, shall be surrendered to the Compeny forcancellation
and shall not be reissued.

28.  WAIVER OF NOTICE. To the extent permitted by law, the Company hereby
imevocably waives demand, notice, presentment, protest and all other demands and notices in
commection with the delivery, acceptance, performance, default or enforcement of this Note and
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the Securities Purchase Agreement.

29.  GOVERNING LAW. This Note shall be construed and enforved in accordance
with, and all questions conceming the construction, validity, interpretation and performance of this
Note shall be govemed hy, the intemal laws of the State of New Y ork, without giving effect to any
choice of law or conflict of law provision or rule (whether of the State of New Y ork or any other
junisdictions) that would cause the application of the laws of any jurisdictions other than the State
of New Y ork. Except as otherwise required by Section 25 above, the Company hereby imrevocably
submits to the exclusive jurisdiction of the state and federal courts sitting in The City of New Y ork,
Borough of Manhattan, for the adjudication of any dispute hereunder or in connection herewith or
with any transaction contemplated hereby or discussed herein, and hereby imevocably waives, and
agrees not to assert in any suit, action or proceeding, any claim that it is not personally subject to
thejurisdiction of any such court, that such suit, action or proceeding is brought in an inconvenient
forum or that the venue of such suit, action or proceeding is improper. Nothing contained herein
shall be deemed to limit in any way any right to serve process in any manner permitted by law.
Nothing contained herein shall be deemed to limit in any way any right to serve process in any
manner permitted by law. Nothing contained herein (i) shall be deemed or operate to preclude the
Holder from bringing suit or taking otherlegal action against the Company inany otherjurisdiction
to collect on the Company’s ohligations to the Holder, to realize on any collateral or any other
security for such obligations, or tio enforce a judgment or other court ruling in favor of the Holder
or (ii) shall limit, or shall be deemed or construed to limit, any provision of Section 25. THE
COMPANY HEREBY IRREVOCABLY WAIVESANY RIGHT IT MAY HAVE TO, AND
AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY
DISPUTE HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS
NOTE OR ANY TRANSACTION CONTEMPLATED HEREBY.

30. JUDGMENT CURRENCY.

(@  If forthe purpose of obtaining or enforcing judgment against the Company
in any court in any jurisdiction it becomes necessary to convert into any other currency
(such other currency being hereinafter in this Section 30 referred to as the ] udgment
Currency™) an amount due in U.S. dollars under this Note, the conversion shall be made
at the Exchange Rate prevailing on the Trading Day immediately preceding:

(i)  the date actual payment of the amount due, in the case of any
proceeding in the courts of New Y ork orin the cowrts of any other jurisdiction that will
give effect to such conversion being made on such date: or

(ii)  the date on which the foreign court determines, in the case of any
proceeding in the courts of any other jurisdiction (the date as of which such conversion
is made pursuant to this Section 30(a)(ii) being hereinafter referred to as the
“Judgment Conversion Date”).

(b)  If in the case of any proceeding in the court of any jurisdiction referred to
in Section 30(a)(ii) above, there is a change in the Exchange Rate prevailing between the
Judgment Conversion Date and the date of actual payment of the amount due, the
applicahle party shall pay such adjusted amount as may be necessary to ensure that the
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amount peid in the Judgment Currency, when converted at the Exchange Rate prevailing
on the date of payment, will produce the amount of US dollars which could have been
purchased with the amount of Judgment Currency stipulated in the judgment or judicial
order at the Exchange Rate prevailing on the Judgment Conversion Date.

(¢  Any amount due from the Company under this provision shall be due as a
separate debt and shall not be affected by judgment being obtained for any other amounts
due under orin respect of this Note.

31.  SEVERABILITY. If any provision of this Note is prohibited by law or otherwise
determined to be invalid or unenforceable by a court of competent jurisdiction, the provision that
would otherwise be prohihited, invalid or unenforceable shall be deemed amended to apply to the
hroadest extent that it would be valid and enforceable, and the invalidity or unenforoeahility of
such provision shall not affect the validity of the remaining provisions of this Note so long as this
Note as so modified continues to express, without material change, the oniginal intentions of the
parties as to the subject matter hereof and the prohibited nature, invalidity or unenforceahility of
the provision(s) in question does not substantially impeir the respective expectations or reciprocal
obligations of the parties or the practical realization of the benefits that would otherwise be
conferred upon the parties. The parties will endeavor in good faith negotiations to replace the
prohihited, invalid or unenforceable provision(s) with a valid provision(s), the effect of which
comes as close as possible to that of the prohibited, invalid or unenforceable provision(s).

32. MAXIMUM PAYMENTS. Without limiting Section 9(d) of the Securities
Purchase Agreement, nothing contained herein shall be deemed to establish or require the payment.
of arate of interest or other charges in excess of the maxinmum permitted by applicable law. Inthe
event that the rate of interest required to be peid or other charges hereunder exceed the maximum
permitted by such law, any payments in excess of such maximum shall be credited against amounts
owed by the Company to the Holder and thus refunded to the Company .

33.  CERTAIN DEFINITIONS. For purposes of this Note, the following temms shall
have the following meanings:

(@  “1933 Act” means the Securities Act of 1933, as amended, and the rules
and regulations thereunder.

(h)  “1934 Act” means the Securities Exchange Act of 1934, as amended, and
the rules and requlations thereunder.

(00 “Adjustment Right” means any right granted with respect to any securities
issued in connection with, or with respect to, any issuance or sale (or deemed issuance or
sale in accordance with Section 7(a)) of shares of Common Stock (other than rights of the
type described in Section 6(a) hereof) that could result in a decrease in the net consideration
received hy the Company in connection with, or with respect to, such securities (including,
without limitation, any cash settlement rights, cash adjustment or other similar rights).

(d  “Affiliate” means, with respect to any Person, any other Person that directly
or indirectly controls, is controlled by, or is under common control with, such Person, it
haineri mAarctnnd farre mineoe nf thie dafinibian that “rantm]” Af a2 Parenn moane tha nanmor



e Il i e I el A LA

46

Error! Unknown document property name.




directly orindirectly either to vote 10% ormore of the stock having ordinary voting power
for the election of directors of such Person or direct or cause the direction of the
management and policies of such Person whether by contract or otherwise.

()  “Alternate Conversion Floor Amount” means an amount in cash, to be
delivered by wire transfer of immediately available funds pursuant to wire instructions
delivered to the Company by the Holder in writing, equal to the product obtained by
nuiltiplying (A) the VWAP on the day the Holder delivers the applicable Conversion
Notice and (B) the difference obtained by subtracting (I) the number of shares of Common
Stock delivered (or to be delivered) to the Holder on the applicable Share Delivery
Deadline with respect to such Altemate Conversion from (II) the quotient obtain by
dividing (x) the applicable Conversion Amount that the Holder has elected to be the subject
of the applicable Altemate Conversion, by (y) the applicable Altemate Conversion Price
without giving effect to clause (x) of such definition.

(f)  “Alternate Conversion Price” means, with respect to any Altemate
Conversion that price which shall be the lowest of (i) the applicahle Conversion Price as in
effect on the applicable Conversion Date of the applicable Altemate Conversion, and (ii)
the greater of (x) the Floor Price and (y) 85% of the price computed as the lowest VWAP
of the Common Stock during the ten (10) consecutive Trading Day period ending and
including the Trading Day immediately preceding the delivery or deemed delivery of the
applicahle Conversion Notice (such period, the “Alternate Conversion Measuring
Period”). All such determinations to be approprately adjusted for any stock dividend,
stock split, stock combination, reclassification or similar transaction that proportionately
decreases or increases the Common Stock during such Altemate Conversion Measuring
Period.

(@  “Approved Stock Plan” means any employee benefit plan which has been
approved by the hoard of directors of the Company prior to or subsequent to the
Subscription Date pursuant to which shares of Common Stock and standard options to
purchase Common Stock may be issued to any employes, officer or director for services
provided to the Company in their capacity as such.

(h)  “Attribution Parties” means, collectively, the following Persons and
entities: (i) any investment vehicle, including, any funds, feeder funds or menaged
accounts, currently, or from time to time after the Issuance Date, directly or indirectly
managed or advised by the Holder's investment manager or any of its Affiliates or
principals, (ii) any direct or indirect Affiliates of the Holder or any of the foregoing, (iii)
any Person acting orwho could be deemed to be acting as a Group togetherwith the Holder
or any of the foregoing and (iv) any other Persons whose beneficial ownership of the
Company’s Common Stock would or could be aggregated with the Holder's and the other
Atiribution Parties for purposes of Section 13(d) of the 1934 Act. For dlarity, the purpose
of the foregoing is to subject collectively the Holderand all other Attribution Parties to the
Maximum Percentage.

(i)  “Available Cash” means, with respect to any date of determination, an
amount equal to the aggregate amount of the Cash of the Company and its Subsidiaries
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(excluding for this purpose cash held in restricted accounts or otherwise unavailable for
unrestricted use by the Company or any of its Subsidiaries for any reason) as of such date
of determination held in bank accounts of financial banking institutions in the United States
of America.

(G) “Black Scholes Consideration Value” means the value of the applicable
Option, Convertible Security or Adjustment Right (as the case may be) as of the date of
issuance thereof calculated using the Black Scholes Option Pricing Model obtained from
the “OV” function on Bloombery utilizing (i) an undedying price per share equal to the
Closing Sale Price of the Common Stock on the Trading Day immediately preceding the
public amouncement of the execution of definitive documents with respect to the issuance
of such Option, Convertible Security or Adjustment Right (as the case may be), (ii) a isk-
free interest rate corresponding to the U.S. Treasury rate fora period equal to the remaining
term of such Option, Convertible Security or Adjustment Right (as the case may be) as of
the date of issuance of such Option, Convertible Security or Adjustment Right (as the case
may be), (iil) a zero cost of borrow and (iv) an expected volatility equal to the greater of
100% and the 100 day volatility obtained from the “HVT” function on Bloombery
(determined utilizing a 365 day annualization factor) as of the Trading Day immediately
following the date of issuance of such Option, Convertible Security or Adjustment Right
(as the case may be).

(k) “Bloomberg” means Bloombery, L.P.

(1)  “Business Day” means any day other than Saturday, Sunday or other day
onwhich commercial banks in The City of New Y ork, New Y ork are authorized or required
by law to remain closed; provided, however, for clarification, commercial banks shall not
be deemed to be authorized or required by law to remain closed due to “stay at home”,
“shelter-in-place”, “non-essential employee™ or any other similar orders or restrictions or
the closure of any physical branch locations at the direction of any govemmental authority
so long as the electronic funds transfer systens (including for wire transfers) of commercial
banks in The City of New York, New Y ork generally are open for use by customers on

(m) “Cash” of the Company and its Subsidiaries on any date shall be determined
from such Persons’ books maintained in accordance with GAAP, and means, without
cuplication, the cash, cash equivalents and Eligible Marketable Securities accrued by the
Company and its wholly owned Subsidiaries on a consolidated besis on such date.

(n)  “Change of Control” means any Fundamental Transaction other than (i)
any merger of the Company or any of its, direct or indirect, wholly-owned Subsidiaries
with or info any of the foregoing Persons, (ii) any reorganization, recapitalization or
reclassification of the shares of Common Stock in which holders of the Company’s voting
power immediately prior to such reorganization, recapitalization or reclassification
continue after such reorganization, recapitalization or reclassification to hold publicly
traded securities and, directly or indirectly, are, in all material respects, the holders of the
voting power of the surviving entity (or entities with the authority orvoting power to elect
the members of the hoard of directors (or their equivalent if other than a corporation) of
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such entity or entities) after such reorganization, recapitalization or reclassification, or (iii)

pursuant to a migratory merger effected solely for the purpose of changing the jurisdiction
of incorporation of the Company or any of its Subsidiaries.

(0) “Change of Control Redemption Premium’” means 115%.

(p  “Closing Bid Price” and “Closing Sale Price” means, for any security as
of any date, the last closing hid price and last closing trade price, respectively, for such
security on the Principal Market, as reported by Bloombery, or; if the Principal Market
begins to operate on an extended hours basis and does not designate the closing hid price
or the closing trade price (as the case may be) then the last hid price or last trade price,
respectively, of such security prior to 4:00:00 p.m., New York time, as reported by
Bloombery, o, if the Principal Market is not the principal securities exchange or trading
market for such security, the last closing hid price or last trade price, respectively, of such
security on the principal securities exchange or trading market where such security is listed
or traded as reported by Bloombery, or if the foregoing do not apply, the last closing bid
price or last trade price, respectively, of such security in the over-the-counter market on
the electronic bulletin board for such security as reported by Bloombery, or, if no closing
hid price or last trade price, respectively, is reported for such security by Bloombery, the
average of the bid prices, or the ask prices, respectively, of any market makers for such
security as reported in the “pink sheets”™ by OTC Markets Group Inc. (formerly Pink Sheets
LLC). If the Closing Bid Price or the Closing Sale Price cannot be calculated fora security
on a particular date on any of the foregoing bases, the Closing Bid Price or the Closing
Sale Price (as the case may be) of such security on such date shall be the fair market value
as mutually determined by the Company and the Holder. If the Company and the Holder
are unable to agree upon the fair market value of such security, then such dispute shall be
resolved in accordance with the procedures in Section 25. All such determinations shall be
appropriately adjusted for any stock splits, stock dividends, stock combinations,
recapitalizations or other similar transactions during such period.

(@  “Closing Date’ shall have the meaning set forth in the Securities Purchase
Agreement, which date is the date the Company initially issued Notes pursuant to the terms
of the Securities Purchase Agreement.

(M  “Common Stock™ means (i) the Company’s shares of common stock,
$0.0001 par value per share, and (ii) any capital stock into which such common stock shall
have been changed or any share capital resulting from a reclassification of such common
stock.

(@  “Conversion Floor Price Condition” means that the relevant Alternate
Conversion Price is being determined based on clause (x) of such definition.

(h)  “Convertible Securities” means any stock or other security (other than
Options) that is at any time and underany circumstances, directly orindirectly, convertible
into, exercisable or exchangeable for, or which otherwise entitles the holder thereof to
acquire, any shares of Common Stock.
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(©  “Eligible Market” means The New York Stock Exchange, the NYSE
American, the Nasdaq Cepital Market, the Nasdaq Globel Select Market, the Nasdaq
Global Market or the Principal Market.

(d  “Eligible Marketable Securities” as of any date means marketable
securities which would be reflected on a consolidated balance sheet of the Company and
its Subsidiaries prepared as of such date in accordance with GAAP, and which are
permitted under the Company’s investment policies as in effect on the Issuance Date or
approved thereafter by the Company’s Board of Directors.

(@  “Equity Conditions” means, with respect to an given date of
determination: (i) either (x) one or more Registration Statements filed pursuant to the
Registration Rights Agreement shall be effective and the prospectus contained therein shall
be available on such applicable date of determination (with, for the avoidance of doub,
any shares of Common Stock previously sold pursuant to such prospectus deemed
unavailable) for the resale of all shares of Common Stock to be issued in connection with
the event requiring this determination (or issuable upon conversion of the Conversion
Amount being redeemed or amount of Restricted Principal subject to an Investor
Prepayment (and related Restricted OID), as applicable, in the event requiring this
determination at the Altemate Conversion Price then in effect (without regard to any
limitations on conversion set forth herein)) (each, a “Required Minimum Securities
Amount”), in each case, in accordance with the tenms of the Registration Rights
Agreement and there shall not have been during such period any Grace Periods (as defined
in the Registration Rights Agreement) or (v) all Registrable Securities shall be eligible for
sale pursuant to Rule 144 (as defined in the Securities Purchase Agreement) without the
need for registration under any applicable federal or state securities laws (in each case,
disregarding any limitation on conversion of the Notes, other issuance of securities with
respect to the Notes and exertise of the Warrants) and no Current Information Failure (as
defined in the Registration Rights Agreement) exists or is contimuing; (ii) the Conmon
Stock (including all Registrable Securities) is listed or designated for quotation (as
applicable) on an Eligible Market and shall not have been suspended from trading on an
Eligible Market, (other then suspensions of not more than two (2) days and occurring prior
to the applicable date of determination due to business announcements by the Company)
nor shall delisting or suspension by an Eligible Market have been threatened (with a
reasonable prospect of delisting occuning after giving effect to all applicable notice,
appeal, compliance and hearing periods); (iii) the Company shall have delivered all shares
of Common Stock issuahle upon conversion of this Note on a timely besis as set forth in
Section 3 hereof and all other shares of capital stock required to be delivered by the
Company on a timely basis as set forth in the other Transaction Documents; (iv) any shares
of Common Stock to be issued in connection with the event requiring determination (or
issuable upon conversion of the Conversion Amount being redeemed in the event requiring
this defermination) may be issued in full without violating Section 3(d) hereof; (v) any
shares of Common Stock to beissued in connection with the event requiring determination
(or issuable upon conversion of the Conversion Amount being redeemed or amount of
Restricted Principal subject to an Investor Prepayment (and related Restricted OID), as
applicable, in the event requiring this determination at the Altemate Conversion Price then
in effect (without regard to anv limitations on conversion set forth herein)) mav be issued
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in full without violating the rules or regulations of the Eligible Market on which the
Common Stock is then listed or designated for quotation (as applicable); (vi) no public
announcement of a pending, proposed or intended Fundamental Transaction shall have
oocurred which has not been abandoned, terminated or consurmmated; (vii) the Company
shall have no knowledge of any fact that would reasonably be expected to cause (1) any
Registration Statement required to be filed pursuant to the Registration Rights Agreement
to not be effective or the prospectus contained therein to not be available for the resale of
the applicable Required Minimum Secwrities Amount of Registrable Securities in
accordance with the tems of the Registration Rights Agreement or (2) any Registrable
Securities to not be eligible for sale pursuant to Rule 144 without the need for registration
under any applicable federal or state securities laws (in each case, disregarding any
limitation on conversion of the Notes, otherissuance of securities with respect to the Notes
and exercise of the Warrants) and no Current Information Failure exists or is continuing;
(viii) the Holder shall not bein (and no other holder of Notes shall bein) possession of any
material, non-public information provided to any of them by the Company, any of its
Subsidiaries or any of their respective affiliates, employees, officers, representatives,
agents or the like; (ix) the Company otherwise shall have been in compliance with each,
and shall not have hreached any representation or wanranty in any material respect (other
than representations or warranties subject to material adverse effect or materiality, which
may not be breached in any respect) or any covenant or other term or condition of any
Transaction Document, including, without limitation, the Compeany shall not have failed to
timely make any payment pursuant to any Transaction Document; (x) there shall not have
occurred any Volume Failure or Price Failure as of such applicable date of determination;
(xi) on the applicable date of determination (A) no Authorized Share Failure shall exist or
be continuing and the applicable Required Minimum Securities Amount of shares of
Common Stock are available under the certificate of incorporation of the Company and
reserved by the Company to be issued pursuant to the Notes and (B) all shares of Common
Stock to be issued in connection with the event requiring this defermination (or issuable
upon conversion of the Conversion Amount being redeemed or amount of Restricted
Principal subject to an Investor Prepayment (and related Restricted OID), as applicable, in
the event requiring this determination at the Altemate Conversion Price then in effect
(without regard to any limitations on conversion set forth herein)) may be issued in full
without resulting in an Authorized Share Failure; (xii) there shall not have occurred and
there shall not exist an Event of Default or an event that with the passage of time or giving
of notice would constitute an Event of Default; (xiii) no bone fide dispute shall exist, by
and between any of holder of Notes or Warrants, the Company, the Principal Market (or
such applicable Eligible Market in which the Common Stock of the Company is then
principally trading) and/or FINRA with respect to any term or provision of any Note orany
other Transaction Document (xiv) as of such time of determination, a custodian or prime
broker designated by the Holder at its sole discretion is available to receive such shares of
Common Stock with DTC through its Deposit/Withdrawal at Custodian system and take
custody of such shares of Common Stock, (xv) the Stockholder Approval Date (as defined
in the Securities Purchase Agreement) shall have oocurred and (xvi) the shares of Common
Stock issuable pursuant the event requiring the satisfaction of the Equity Conditions (or
issuable upon conversion of the Conversion Amount being redeemed or amount of
Restricted Principal subject to an Investor Prepayment (and related Restricted OID), as
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applicable, in the event requiring this determination at the Altemate Conversion Price then
in effect (without regard to any limitations on conversion set forth herein)) are duly
authorized and listed and eligible for trading without restriction on an Eligible Market.

(f)  “Equity Conditions Failure” means that on any day during the period
commencing twenty (20) Trading Days prior to the applicable date of determination, the
Equity Conditions have not been satisfied (or waived in writing by the Holder).

()  “Fiscal Quarter” means each of the fiscal quarters adopted by the
Company for financial reporting purposes that correspond to the Company’s fiscal year as

of the date hereof that ends on December 31.

(h)  “Fiscal Year" means the fiscal year adopted by the Compeny for financial
reporting purposes as of the date hereof that ends on December 31.

(i)  “Floor Price” means $0.26.

()  “Fundamental Transaction” means (A) that the Compeny shall, directly
orindirectly, including through subsidiaries, Affiliates or otherwise, in one or more related
transactions, (i) consolidate or merge with or into (whether or not the Company is the
surviving corporation) another Subject Entity, or (i) sell, assign, transfer; convey or
otherwise dispose of all or substantially all of the properties or assets of the Company or
any of its “significant subsidiaries” (as defined in Rule 1-02 of Regulation S-X) to one or
more Subject Entities, or(iii) make, orallow one ormore Subject Entities to make, orallow
the Company to be subject to or have its Common Stock be subject to or party to one or
more Subject Entities making, a purchase, tender or exchange offer that is accepted by the
holders of at least either (x) 50% of the outstanding shares of Conmmon Stock; (y) 50% of
the outstanding shares of Common Stock calculated as if any shares of Common Stock
held by all Subject Entities making or party to, or Affiliated with any Subject Entities
making or party to, such purchase, tender or exchange offer were not outstanding; or (2)
such number of shares of Common Stock such that all Subject Entities making or party to,
or Affiliated with any Subject Entity making or party to, such purchase, tender or exchange
offer, become collectively the beneficial owners (as defined in Rule 13d-3 underthe 1934
Act) of at least 50% of the outstanding shares of Common Stock, or (iv) consummate a
stock or share purchase agreement or other husiness combination (including, without
limitation, a reorganization, recapitalization, spin-off or scheme of arangement) with one
ormore Subject Entities whereby all such Subject Entities, individually orin the aggregate,
acquire, either (x) at least 50% of the outstanding shares of Cormmon Stock; (y) at least
50% of the outstanding shares of Common Stock calculated as if any shares of Common
Stock held by all the Subject Entities making or perty to, or Affiliated with any Subject
Entity making or party to, such stock purchase agreement or other business combination
were not outstanding; or (z) such mumber of shares of Common Stock such that the Subject
Entities become collectively the beneficial owners (as defined in Rule 13d-3 under the
1934 Act) of at least 50% of the outstanding shares of Common Stock, or (v) reorganize,
recapitalize or reclassify its Common Stock, (B) that the Company shall, directly or
indirectly, including through subsidiaries, Affiliates or otherwise, in one or more related
transactions, allow any Subject Enfity individually or the Subject Entities in the aggregate
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to be or become the “beneficial owner” (as defined in Rule 13d-3 under the 1934 Act),
directly or indirectly, whether through acquisition, purchase, assignment, conveyance,
tender, tender offer, exchange, reduction in outstanding shares of Common Stock, merger,
consolidation, business combination, reorganization, recapitalization, spin-off, scheme of
amangement, reorganization, recapitalization or reclassification orotherwise in any manner
whatsoever; of either (x) at least 50% of the aggregate ordinary voting power represented
by issued and outstanding Conmmon Stock; (v) at least 50% of the aggregate ordinary voting
power represented by issued and outstanding Common Stock not held by all such Subject
Entities as of the date of this Note calculated as if any shares of Common Stock held by all
such Subject Entities were not outstanding, or (z) a percentage of the aggregate ordinary
voting power represented by issued and outstanding shares of Common Stock or other
equity securities of the Company sufficient to allow such Subject Entities to effect a
statutory short form merger or other transaction requiring other stockholders of the
Company to surrender their shares of Common Stock without approval of the stockholders
of the Company or (C) directly or indirectly, including through subsidiaries, Affiliates or
otherwise, in one ormore related transactions, the issuance of or the entering into any other
instrument or transaction structured in a manner to circunvent, or that circumvents, the
intent of this definition in which case this definition shall be construed and implemented
inamannerotherwise than in strict conformity with the terms of this definition to the extent
necessary to correct this definition orany portion of this definition which may be defective
or inconsistent with the intended treatment of such instrument or transaction.

(k)  “GAAP” means United States generally accepted accounting principles,
consistently applied.

(1)  “Group” means a“group” as that termis used in Section 13(d) of the 1934
Act and as defined in Rule 13d-5 thereunder.

(m)  “Holder Pro Rata Amount” means a fraction (i) the numerator of which
is the original Principal amount of this Note on the Closing Date and (ii) the denominator
of which is the aggregate original principal amount of all Notes issued to the initial
purchasers pursuant to the Securities Purchase Agreement on the Closing Date.

(n) “Indebtedness” shall have the meaning ascribed to such term in the
Securities Purchase Agreement.

(0) “Installment Amount” means the sum of (A) (i) with respect to any
Installment Date other than the Mahurity Date, the lesser of (x) the quotient of (I) the
Unrestricted Principal outstanding under this Note as of the Issuance Date, divided by (IT)
the aggregate number of Installment Dates remaining hereunder (as determined as of such
date of determination assuming no Deferrals, Accelerations, redemptions or conversions
hereunder at any time thereafter and prior to the Maturity Date) (the “Base Installment
Amount”); provided, that upon each Installment Prepayment, such Base Installment
Amount shall increase by the quotient of (A) the Restricted Principal and related Restricted
OID that becomes Unrestricted Principel in connection with such applicable Installment
Prepayment, divided by (B) the aggregate number of Installment Dates then remaining
herender (as determined as of such date of determination assuming no Defarals,
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Accelerations, redemptions or conversions hereunder at any time thereafterand prior to the
Maturity Date), and (y) the Principal amount then outstanding under this Note (other than
Restricted Principal and Restricted OID hereunder) as of such Installment Date, and (ii)
with respect to the Installment Date that is the Maturity Date, the Principal amount then
outstanding under this Note as of such Installment Date (in each case, as any such
Installment Amount may be reduced pursuant to the tems of this Note, whether upon
conversion, redemption or Deferral) and (B) any Deferral Amount deferred pursuant to
Section 8(b) and included in such Installment Amount in accordance therewith, and, in
each case, the sumof any accrued and unpaid Interest and the Make-Whole Amount related
thereto as of such Installment Date under this Note, if any, and accrued and unpaid Late
Charges, if any, under this Note as of such Installment Date. In the event the Holder shall
sell or otherwise transfer any portion of this Note, the transferee shall be allocated a pro
rata portion of the each unpaid Installment Amount hereunder.

(P “Installment Date” means each of (i) the earier to oocur of (%) the last
Trading Day on the calendar month in which the initial Mandatory Prepayment (as defined
in the Investor Note) occurs and (y) July 31, 2020, (ii) thereafter, the last Trading Day of
the calendar month immediately following the previous Installment Date until the Mahurity
Date, and (iv) the Mahurity Date.

(@  “Interest Date” means, with respect to any given calendar month, (x) if
prior o the initial Installment Date or after the Maturity Date, the last Trading Day of such
calendar month or (y) if on or after the initial Installment Date, but on or prior to the
Maturity Date, such Installment Date, if any, in such calendar month.

(0  “Interest Rate® means (I) with respect to Restricted Principal and
Restricted OID hereunder;, 3% per annum and (II) with respect to Unrestricted Principal
(or other than amounts outstanding hereunder, other than Restricted Principal and
Restricted OID), seven percent (7%) per anmum, in each case as may be adjusted from time
to time in accordance with Section 2.

(s  “Make-Whole Amount” means, as of any given date and as applicable, in
commection with any redemption or other repayment hereunder, an amount equal to the
amount of additional Interest that would accrue under this Note at the Interest Rate
assuming for calculation purposes that the Principal of this Note as of the Closing Date
remained outstanding through and including the Maturity Date.

(t)  “Investor Note” means that certain promissory note of the Holderissued to
the Company at the Closing Date, pursuant to the Note Purchase Agreement, with an
aggregate principal amount outstanding equal to the Restricted Principal outstanding
hereunder and secured by a cash amount set forth in a bank account of the Holder (or its
affiliates) at least equal to the Restricted Principal outstanding hereumder.

(W  “Investor Notes” means those certain promissory notes of the holders of
Series B Notes (including the Investor Note) issued to the Company at the Closing Date,
pursuant to the Note Purchase Agreement.
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(v)  “Investor Prepayment” means any Prepayment (as defined in the Investor
Note) of the Investor Note.

(w) “Market Capitalization” means, as of any date of determination, the
product of (x) the shares of Common Stock outstanding as of such date of determination
and (y) the VWAP of the Common Stock on such date of determination.

(x)  “Market Capitalization Threshold Condition” means, as of any time of
determination, the quotient of (i) the Unrestricted Note Amount as of such time of
determination, divided by (ii) the quotient of (x) the sum of the Market Capitalization for
each Trading Day during the thirty (30) consecutive Trading Day period ending on, and
including, the Trading Day immediately prior to such time of determination, divided by (y)
thirty (30), exceeds ten pervent (10%).

(y)  “Maturity Date” shall mean December 31, 2021 (except, with respect to
any Restricted Principal hereunder as of the Issuance Date that subsequently becomes
Unrestricted Principal hereunder upon the occurrence of an Investor Prepayment. (each, a
“Prepaid Amount”), but solely with respect to such Prepaid Amount and not any other
amount of Unrestricted Principal hereunder, the eighteen month anmiversary of the date of
the applicable Investor Prepayment with respect to such Prepaid Amount); provided,
however, the Maturity Date may be extended at the option of the Holder (i) in the event
that, and forso long as, an Event of Default shall have occurred and be continuing or any
event shall have occurred and be continuing that with the passage of time and the failure
to cure would result in an Event of Default or (ii) through the date that is twenty (20)
Business Days after the consummation of a Fundamental Transaction in the event that a
Fundamental Transaction is publicly announced ora Change of Control Noticeis delivered
prior to the Maturity Date, provided further that if a Holder elects to convert some orall of
this Note pursuant to Section 3 hereof, and the Conversion Amount would be limited
parsuant to Section 3(d) hereunder; the Maturity Date shall automatically be extended until
such time as such provision shall not limit the conversion of this Note.

(z  “Options” means any rights, warrants or options to subscribe for or
purchase shares of Common Stock or Convertible Securities.

(@) “Parent Entity” of a Person means an entity that, directly or indirectly,
controls the applicable Person and whose common stock or equivalent. equity security is
quoted or listed on an Eligible Market, or; if there is more than one such Person or Parent
Entity, the Person or Parent Entity with the largest public market capitalization as of the
date of consummation of the Fundamental Transaction.

(bb) “Permitted Additional Indebtedness” means up to $5 million in the
aggregate of additional Indebtedness.

(cc)  “Permitted Indebtedness™ means (i) Indebtedness evidenced by this Note
and the Other Notes, (ii) Indebtedness set forth on Schedule 3(s) to the Securities Purchase
Agreement (other than the PPP Loan), as in effect as of the Subscription Date (the
“Permitted Existing Indebtedness”),(iii) Indebtedness secured by Permitted Liens or
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unsecured but as described in clauses (iv) and (v) of the definition of Permitted Liens, (iv)
if prior to September 30, 2020, the PPP Loan and (v) any Pemmitted Additional
Indebtedness

(dd) “Permitted Liens” means (i) any Lien for taxes not yet due or delinquent
or heing contested in good faith by appropriate proceedings for which adequate reserves
have been established in accordance with GAAP, (ii) any statutory Lien ansing in the
ordinary course of business by operation of law with respect to a liahility that is not vet due
or delinquent, (iii) any Lien created by operation of law, such as materialmen’s liens,
mechanics’ liens and other similar liens, arising in the ordinary course of business with
respect to a liahility that is not yet due or delinquent or that are being contested in good
faith by appropriate proceedings, (iv) Liens (A) upon orin any equipment acquired or held
by the Company or any of its Subsidiaries to secure the purchase price of such equipment
or Indebtedness incurred solely for the purpose of financing the acquisition or lease of such
equipment, or (B) existing on such equipment at the time of its acquisition, provided that
the Lien is confined solely to the property so acquired and improvements thereon, and the
proceeds of such equipment, in either case, with respect to Indebtedness in an aggregate
amount not to exceed $50,000, (v) Liens incurred in connection with the extension, renewal
or refinancing of the Indebtedness secured by Liens of the type described in dause (iv)
above, provided that any extension, renewal or replacement Lien shall be limited to the
property encumbered by the existing Lien and the principal amount of the Indebtedness
heing extended, renewed or refinanced does not increase, (vi) Liens in favor of customs
and revenue authorities arising as a matter of law to secure payments of custom duties in
connection with the importation of goods, (vii) Liens arising from judgments, decrees or
attachments in circumstances not constituting an Event of Default under Section 4(a)(xiii),
(viii) Liens on Permitted Existing Indebtedness as set forth on Schedule 3(s) attached to
the Securities Purchase Agreement and (ix) Liens with respect to Permitted Additional
Indebtedness.

(ee)  “Person” means an individual, a limited liahility compeny, a partnership,
ajoint venture, a corporation, a trust, an unincorporated organization, any other entity ora
govemment or any department oragency thereof.

(f)  “PPP Loan” means any Indebtedness of the Company undertaken
pursuant to the Paycheck Protection Program under the Coronavirus Aid, Relief and
Economic Security Act orany other similargovermment sponsored loan program, including
specifically, that certain Note in the principal amount of $2,850,336 made by the Conmpany
in favor of JPMorgan Chase, NA.

(gg) “Price Failure” means, with respect to a particular date of determination,
the VWAP of the Common Stock on any five (5) Trading Days (whether or not
consecutive) during the twenty (20) Trading Day period ending on the Trading Day
immediately preceding such date of determination fails to exceed $0.50 (as adjusted for
stock splits, stock dividends, stock combinations, recapitalizations or other similar
transactions occuning after the Subscription Date). All such determinations to be
appropriately adjusted for any stock splits, stock dividends, stock combinations,
recapitalizations or other similar transactions during any such measuring period.
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(th)  “Principal Market” means the Nesdaq Capital Market

(i) “Redemption Notices” means, oollectively, the Event of Default
Redemption Notices, the Installment Notices with respect to any Installment Redemption,
the Acceleration Notices, the Company Optional Redemption Notices, the Optional
Redemption Notices and the Change of Control Redemption Notices, and each of the
foregoing, individually, a “Redemption Notice.”

(i) “Redemption Date’ means, as applicable, the Event of Default
Redemption Date, the Change of Control Redemption Date, the Acceleration Date, the
Optional Redemption Date or Company Optional Redemption Date.

(kk) “Redemption Premium” means 115%.

(1)  “Redemption Prices” means, collectively, Event of Default Redeniption
Prices, the Change of Control Redemption Prices, the A coeleration Redemption Prices, the
Company Optional Redemption Prices, the Optional Redemption Prices and the
Installment Redemption Prices, and each of the foregoing, individually, a “Redemption
Price.”

(mm) “Registration Rights Agresment” means that certain registration rights
agreement, dated as of the Closing Date, by and among the Comparny and the initial holders
of the Notes relating to, among other things, the registration of the resale of the Common
Stock issuable upon conversion of the Notes orotherwise pursuant to the terms of the Notes
and exercise of the Warrants, as may be amended from time to time,

(m) “Restricced OID” means the original issue discount of $1,280,000
(approximately $0.07407 pereach $1.00 of Restricted Principal hereunder) indluded in the
Principal hereunder as of the initial Issuance Date, subject to reduction as provided herein,
including, without limitation, pursuant to Investor Prepayments and/or Netting Events (as
defined in the Investor Note), as applicable.

(00) “Restricted Principal” means, initially $16,000,000, subject to reduction
as provided herein, including, without limitation, pursuant to Investor Prepayments and/or
Netting Events, as applicable.

(pp)  “SEC” means the United States Securities and Exchange Commission or
the successor thereto.

(qq) “Securities Purchase Agreement” means that certain secwities purchase
agreement, dated as of the Subscription Date, by and among the Company and the initial

holders of the Notes pursuant to which the Company issued the Notes, as may be amended
from time to time.

(m)  “Series A Notes” shall have the meaning as set forth in the Securities
Purchase Agreement.

(ss) “Series B Notes” shall have the meaning set forth as set forth in the
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Securities Purchase Agreement.
()  “Subscription Date” means July 14, 2020.

() “Subsidiaries” shall have the meaning as set forth in the Securities
Purchase Agreement.

(w) “Subject Entity” means any Person, Persons or Group or any Affiliate or
associate of any such Person, Persons or Group.

(ww) “Successor Entity” means the Person (or, if so elected by the Holder, the
Parent Entity) formed by, resulting from or surviving any Fundamental Transaction or the
Person (or; if so elected hy the Holder, the Parent Entity) with which such Fundamental
Transaction shall have heen entered into.

(xx) “TradingDay” means, as applicable, (x) with respect to all price or frading
volume determinations relating to the Common Stock, any day on which the Common
Stock is traded on the Principal Market, or, if the Principal Market is not the principal
trading market for the Common Stock, then on the principal securities exchange or
securities market on which the Common Stock is then traded, provided that “Trading Day”
shall not include any day on which the Common Stock is scheduled to trade on such
exchange or market for less than 4.5 hours or any day that the Common Stock is suspended
from trading during the final hour of trading on such exchange or market (or if such
exchange or market does not designate in advance the closing time of trading on such
exchange or market, then during the hour ending at 4:00:00 p.m,, New Y ork time) unless
such day is otherwise designated as a Trading Day in writing by the Holder or (y) with
respect to all determinations otherthan price determinations relating to the Cormon Stock,
any day on which The New Y ork Stock Exchange (or any successor thereto) is open for
trading of securities.

(yy) “Unrestricted Principal” means any Principal outstanding under this Note
that is not Restricted Principal or Restricted OID outstanding under this Note.

(zz) “Unrestricted Note Amount” as of any time of determination, means the
sum of (i) the aggregate Unrestricted Principal (as defined in the Series B Notes) of the
Series B Notes, (ii) the aggregate principal amount of the Series A Notes, (iii) the aggregate
principal amount of the March Notes (as defined in the Securities Purchase Agreement), in
each case, as outstanding as of such time of determination and including any accrued and
unpaid interest, late charges and make-whole amounts, if any, thereon as of such time of
determination.

(aaa) “Volume Failure” means, with respect to a particular date of determination,
the aggregate daily dollar trading volume (as reported on Bloombery) of the Common
Stock on the Principal Market of any two (2) Trading Days during the twenty (20) Trading
Day period ending on the Trading Day immediately preceding such date of determination
(such period, the “Volume Failure Measuring Period”), is less than $300,000 per such
Trading Day.
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(bbb) “VWAP” means, for any secuity as of any date, the dollar volume-
weighted average price for such security on the Principal Market (or, if the Principal
Market is not the principal trading market for such security, then on the principal securities
exchange or securities market on which such security is then traded), during the period
beginning at 9:30 am.,, New York time, and ending at 4:00 pm,, New York time, as
reported by Bloombery through its “VAP” function (set to 09:30 start time and 16:00 end
time) or; if the foregoing does not apply, the dollar volume-weighted average price of such
secunty in the over-the-counter market on the electronic bulletin board for such security
curing the period beginning at 9:30 a.m.,, New Y ork time, and ending at 4:00 p.m., New
York time, as reported by Bloombery, or; if no dollar volume-weighted average price is
reported for such security by Bloombery for such hours, the average of the highest closing
hid price and the lowest closing ask price of any of the market makers for such security as
reported in the “pink sheets” by OTC Markets Group Inc. (formerdy Pink Sheets LLC). If
the VWAP camnot be calculated for such security on such date on any of the foregoing
bases, the VWAP of such security on such date shall be the fair market value as mutually
determined by the Company and the Holder. If the Company and the Holder are unable to
agree upon the fair market value of such secunty, then such dispute shall be resolved in
accordance with the procedures in Section 25. All such determinations shall be
appropriately adjusted for any stock dividend, stock split, stock combination,
recapitalization or other similar transaction during such period.

(ccc) “Warrants” has the meaning ascribed to such term in the Securities
Purchase Agreement, and shall include all warrants issued in exchange therefor or
replacement thereof.

3. DISCLOSURE. Upon delivery by the Company to the Holder (or receipt by the
Company from the Holder) of any notice in accordance with the tems of this Note, unless the
Company has in good faith determined that. the matters relating to such notice do not constitute
material, non-public information relating to the Company or any of its Subsidiaries, the Company
shall on or priorto 9:00 am, New Y ork city time on the Business Day immediately following such
notice delivery date, publicly disclose such material, non-public information on a Current Report
on Form &K or otherwise. In the event that the Company believes that a notice contains material,
non-public information relating to the Company or any of its Subsidiaries, the Compeny so shall
indicate to the Holder explicitly in wnting in such notice (or immediately upon receipt of notice
from the Holder; as applicable), and in the absence of any such written indication in such notice
(ornotification from the Company immediately upon receipt of notice from the Holder), the Holder
shall be entitled to presume that information contained in the notice does not constitute material,
non-public information relating to the Comparny or any of its Subsidiaries. Nothing contained in
this Section 34 shall limit any obligations of the Company, or any rights of the Holder, under
Section 4(1) of the Securities Purchase Agreement.

35, ABSENCE OF TRADING AND DISCLOSURE RESTRICTIONS. The Conpany
acknowledges and agrees that the Holder is not a fiduciary or agent of the Company and that the
Holder shall have no obligation to (&) maintain the confidentiality of any information provided by
the Company or (b) refrain from trading any securities while in possession of such information in
the absence of a written non-disclosure agreement signed by an officerof the Holder that explicitly
provides for such confidentiality and trading restrictions. In the absence of such an executed,
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written non-disclosure agreement, the Company acknowledges that the Holder may freely trade in
any securities issued by the Company, may possess and use any information provided by the
Compeny in connection with such trading activity, and may disclose any such information to any
third party.

[signature page follows]
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IN WITNESS WHEREOF, the Company has caused this Note to be duly executed as of
the Issuance Date set out above,

PHUNWARE, INC.

By:
Name:
Title:
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EXHIBITI

PHUNWARE, INC.
CONVERSION NOTICE

Reference is made to the Series B Senior Secured Convertible Note (the “Note”) issued to
the undersigned by Plnmware, Inc., a Delaware corporation (the “Company”). [naccordance with
and pursuant to the Note, the undersigned hereby elects to convert the Conversion Amount (as
defined in the Note) of the Note indicated below into shares of Common Stock, $0.0001 par value
per share (the “Common Stock”), of the Company, as of the date specified below. Capitalized
terms not defined herein shall have the meaning as set forth in the Note.

Date of
Conversion:

Aggregate  Principal to  be
corverted:

Aggregate accrued and  unpaid
Interest, Make-Whole Amount and
accrued and unpaid Late Charges
with respect to such portion of the
Aggregate  Principal and  such
Aggregate Interest and Aggregate
MakeWhole Amount to be
convertedk:

AGGREGATE CONVERSION
AMOUNT
'TO BE CONVERTED:

Please confirm the following information:

Conversion Price;

Number of shares of Common
Stock to be issued (the “Shares”)::

Installment Amount(s) to be reduced (and

comesponding Installment  Date(s)) and
amount of reduction:

| Check hereif al orany portion of the aggregate Principal being converted includes any
Restricted Principel and/or Restricted OID (which shall become Unrestricted Principel upon an
Investor Prepayment of $ in connection herewith):

Pleace arenifir the amnimt Restricted Princinal hainar ennverterd:
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Ermor! Unknown document property name.




Please specify the amount Restricted OID being converted:

| If this Conversion Notice is being delivered with respect to an Altemate Conversion,
check here if Holder is electing to use the following Altemate Conversion Price:

for [the entire][$ of the] Conversion Amount set forth above to be converted in
accordance herewith

| If this Conversion Notice is being delivered as a result of the oocurrence of a Permitted
Settlement Transaction, check here if Holder is electing to use the following PST Issuance
Price: for [the entire][$ of the] Conversion Amount set forth
above to be converted in accordance herewith

Please issue the Common Stock into which the Note is being converted to Holder, or for its
benefit, as follows:

| Checkhereif requesting delivery as a certificate to the following name and to the
following address:

Issue to:

| Check here if requesting delivery by Deposit/Withdrawal at Custodian as

follows:

DTC Participant:

DTC Number:

Account
Number:

Date:

Name of Registered Holder
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By:

Name:
Title:

Tax ID:

Facsimile:

E-mail Address:
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Exhibit IT
ACKNOWLEDGMENT

The Company herehy (a) acknowledges this Conversion Notice, (b) certifies that the above
indicated mumber of shares of Common Stock [are][are not] eligible to be resold by the Holder
either (i) pursuant to Rule 144 (subject to the Holder's execution and delivery to the Company of
a customary 144 representation letter) or (ii) an effective and available registration statement and
(c) hereby directs to issue the above indicated number of shares of Common
Stock in accordance with the Transfer Agent Instructions dated ,20 fromthe
Company and acknowledged and agreed to by

PHUNWARE, INC.

By:
Name:
Title:
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EXECUTION COPY

NOTE PURCHASE AGREEMENT

NOTE PURCHASE AGREEMENT (the “Agreement”), dated as of July 14, 2020, by
and among Phunware, Inc., a Delaware corporation with offices located at 7800 Shoal Creek
Blvd, Suite 230-S, Austin, Texas 78757 (the “Company™) and the investor signatory hereto (the
“Investor™).

WHEREAS:

A.  Concunrently herewith, the Company and the Investor have entered into that
oertain Securities Purchase Agreement, dated July 14, 2020, pursuant to which, among other
things, the Investor shall acquire a senior secured convertible note (the “Series B Note™) of the
Company (the “Securities Purchase Agreement”). Capitalized terms not defined herein shall
have the meaning as set forth in the Secwrities Purchase Agreement.

B.  The Company and the Investor are executing and delivering this Agreement in
reliance upon the exemption from secunities registration afforded by Section 4(a)(2) of the
Securities Act of 1933, as amended (the “1933 Act”), as promulgated by the United States
Securities and Exchange Commission (the “SEC”) under the 1933 Act.

C.  The Investor has authorized the issuance of a new secured promissory Investor
Note in substantially the form attached hereto as Exhibit A, pursuant to the terms set forth herein
(collectively, the “Investor Note™).

D.  The Investor wishes to purchase the Series B Note from the Company pursuant to
the Securities Purchase Agreement and to issue the Investor Note in full satisfaction of the
purchase price of the Series B Note (the “Series B Purchase Price”), and the Company wishes
to (x) sell the Series B Note to the Investor; (y) acquire the Investor Note in full satisfaction of
the Series B Purchase Price and (z) pledge the Investor Note to the Investor as collateral for its
obligations under the Series B Note,

E.  The Investor Note will be secured by a first priority security interest in certain
Eligible Assets (as defined in the Investor Note) (collectively, the “Collateral”) held in the
collateral account of the Investor described in the Investor Note (the “Collateral Acoount™).

F.  Concurently herewith, each of the Company and the Investor are entering into
that certain Master Netting Agreement, in substantially the form atfached herefo as Exhibit B
(the “Master Netting Agreement”), to provide further darification of the parties’ rights (but
not, in the case of Investor only, its ohligation) to Net (as defined below) certain Obligations (as
defined in the Netting Agreement) arising under and across this Agreement, the Investor Note,
the Series B Notes and the Securities Purchase Agreement (collectively, the “Underlying
Agreements”) and to treat the Master Netting Agreement, this Agreement and the other
Underlying Agreements as a single agreement for the purposes set forth herein and this
Agreement and the Securities Purchase Agreement each as a “securities contract” (11 US.C. §
741), or other similar agreements.

NOW, THEREFORE, the Conmpeny and the Investor hereby agree as follows:
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1. PURCHASE AND SALE OF INVESTOR NOTE.

(@  InvestorNote. Subject to the satisfaction (or waiver) of the conditions set
forth in Sections 5 and 6 below, the Investor agrees to issue and sell to the Company, and the
Compeny agrees to purchase from the Investor on the Closing Date (as defined below), such
aggregate principal amount of Investor Note as is set forth on the signafure page of the Investor
attached hereto in full satisfaction of the Series B Purchase Price under the Securities Purchase
Agreement (the “Closing”).

()  Closing. The Closing of the purchase of the Investor Note by the
Compeny shall occur at the offices of Kelley Drye & Warren LLP, 101 Park Averue, New Y ork,
NY 10178. The date and time of the Closing (the “Closing Date”) shall be 10:00 a.m., New
York time, on the first (1st) Business Day on which the conditions to the Closing set forth in
Sections 5 and 6 below are satisfied or waived (or such other date or time as is mutually agreed
to by the Company and the Investor). As used herein “Business Day” means any day other than
Saburday, Sunday or other day on which commercial banks in The City of New Y ork, New Y ork
are authorized or required by law to remain closed; provided, however, for darification,
commercial banks shall not be deemed to be authorized or required by law to remain closed due
to “stay at home”, “shelter-in-place”, “non-essential employee” or any other similar orders or
restrictions or the closure of any physical branch locations at the direction of any govemmental
authority so long as the electronic funds transfer systems (including for wire transfers) of
commercial banks in The City of New Y ork, New Y ork generally are open for use by customers
on such day.

(¢  Delivery of Investor Note in Satisfaction of Series B Purchase Price;
Securities Contract; Netting Safe Harbor, On the Closing Date, the Investor shall duly execute
the Investor Note, registered in the name of the Company, in full satisfaction of the Series B
Purchase Price pursuant to the Securities Purchase Agreement, and, in accordance with the
instructions of the Company in the Flow of Funds Letter (as defined in the Securities Purchase
Agreement), the Investor shall maintain physical possession of the Investor Note as Collateral (as
defined in the Series B Note) securing the Series B Note.  For the avoidance of doubt, the
Investor Note is deemed simultaneously delivered (x) by the Investor to the Company at the
Closing hereunder and (y) delivered by the Compeny to the Investor at the Closing (as defined in
the Securities Purchase Agreement) under the Securities Purchase Agreement, as Collateral for
the Series B Note purchased by the Investor thereunder.  Other than the issuance of the Series B
Note to the Investor pursuant to the Securities Purchase Agreement, the Company shall not be
required to pay any additional consideration for the issuance of the Investor Note hereunder. The
Company hereby acknowledges and agrees that the rights and obligations of the Investor under
the Master Netting Agreement, hereunder and under the other Underdying Agreements and the
rights and obligations of the Company under the Master Netting Agreement, hereunder and
under the other Underlying Agreements arise in a single infegrated transaction and constitute
related and interdependent ohligations within such transaction. The Company and the Investor
hereby acknowledge and agree that this Agreement and the Securities Purchase Agreement each
is a “securities contract” as defined in 11 U.S.C. § 741 and that Investor shall have all rights in
respect of the Master Netting Agresment, this Agreement and the other Underlying Agresments
as are set forthin 11 U.S.C. § 555 and 11 U.S.C. § 362(b)(6), including, without limitation, all
rights of credit, deduction, setof, offset, recoupment, and netting (collectively, “Netting”) as are
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available under the Master Netting Agreement, this Agreement and the other Underying
Agreements, and all Netting provisions of the Series B Note, the Master Netting Agreement and
the Investor Note, including without limitation the provisions set forth in Section 7 of the
Investor Note, are hereby incorporated in this Agreement and made a part hereof as if such
provisions were set forth herein.

2. COMPANY’S REPRESENTATIONS AND WARRANTIES.

The Company represents and warrants, as of the date hereof and as of the Closing
Date in which the Company is purchasing the Investor Note hereunder; that:

(@  Omanization and Qualification. Each of the Company and each of its
Subsidiaries are entities duly organized and validly existing and in good standing under the laws
of the jurisdiction in which they are formed, and have the requisite power and authority to own
their properties and to carry on their business as now being conducted and as presently proposed
to be conducted. Each of the Company and each of its Subsidiaries is duly qualified as a foreign
entity to do business and is in good standing in every jurisdiction in which its ownership of
property or the nafure of the business conducted by it makes such qualification necessary, except
to the extent that the failure o be so qualified or be in good standing would not reasonably be
expected to have a Material Adverse Effect.

(b)  Authorizafion; Enforoement; Validity. The Company has the requisite
power and authority to enter into and perform its obligations under this Agreement and the other
Transaction Documents, to issue the Securities in accordance with the terms thereof and to
acquire the Investor Note in acoordance with the terms hereof. The execution and delivery of
this Agreement and the other Transaction Documents by the Company, and the consummation
by the Company of the transactions contemplated hereby and thereby have been duly authorized
by the Company’s board of directors and (other than the filing with the SEC of one or more
Registration Statements in accordance with the requirements of the Registration Rights
Agreement, a Form D with the SEC and any other filings as may be required by any state
securities agencies) no further filing, consent or authorization is required by the Company, it
board of directors or stockholders or other goveming body. This Agreement has been, and the
other Transaction Documents to which it is a perty will be prior to the Closing, duly executed
and delivered by the Company, and each constitutes the legal, valid and binding obligations of
the Company, enforceable against the Company in accordance with its respective terms, exoept
as such enforceahility may be limited by general principles of equity or applicable banknupicy,
insolvency, reorgenization, moratorium, liquidation or similar laws relating to, or affecting
generally, the enforcement of applicable creditors’ rights and remedies and except as rights to
indemmification and to contribution may he limited by federal or state securities law.

(©  NoConflicts. The execution, delivery and performance of the Transaction
Documents by the Compeny and its Subsidiaries and the consummation by the Company and its
Subsidiaries of the transactions conternplatied hereby and thereby will not (i) result in a violation
of the Cettificate of Incorporation (including, without limitation, any certificate of designation
contained therein), Bylaws, cettificate of formation, memorandum of association, articles of
association, bylaws or other organizational documents of the Compeny or any of its Subsidiaries,
or any capital stock or other securities of the Company or any of its Subsidiaries, (i) conflict
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with, or constifute a default (or an event which with notice or lapse of time or both would
become a default) in any respect under, or give to others any rights of termination, amendment,
acceleration or cancellation of, any agxeenmt, indenfure or instrument. to which the Company or
any of its Subsidiaries is a party, or (iii) result in a violation of any law, rule, regulation, order,
judgment or decree (including, without limitation, foreign, federal and state securities laws and
regulations and the rules and regulations of the Principal Market and including &l applicable
foreign, federal and state laws, niles and requlations) applicable to the Company or any of its
Subsidianies or hy which any property or asset of the Company or any of its Subsidiaries is
bound or affected, and, solely with respect to dlauses (ii) and (iii), which violation, conflict,
breach or default, individually orin the aggregate, would have a Material Adverse Effect.

(d  Comsents. Neither the Company nor any Subsidiary is required to obtain
any consent. from, authorization or order of, or make any filing or registration with (other than
the filing with the SEC of one or more Registration Statements in accordance with the
requirements of the Registration Rights Agreement, a Form D with the SEC and any other filings
as may be required by any state securities agencies), any Governmental Entity (as defined below)
orany regulatory or self-regulatory agency or any other Person in order for it to execute, deliver
or peform any of its respective obligations under or contemplated by the Transaction
Documents, in each case, in accordance with the terms hereof or thereof. All consents,
authorizations, orders, filings and registrations which the Compeny or any Subsidiary is required
to obtain pursuant to the preceding sentence have been orwill be obtained or effected on or prior
to the Closing Date, and the Compeny is not aware of any facts or circumstances which might
prevent the Company from obtaining or effecting any of the registration, application or filings
contemplated by the Transaction Documents. The Compeny is not in violation of the
requirements of the Principal Market and has no knowledge of any facts or circumstances which
could reasonably lead to delisting or suspension of the Common Stock in the foreseeable future.

(e  No Sale or Distribution. The Company is acquiring the Investor Note for
1ts own account and not with a view towards, or for resale in cormection with, the public sale or
distribution thereof. The Company does not presently have any agreement or understanding,
directly or indirectly, with any Person (as defined in the Securities Purchase Agreement) to
distribute any of the Investor Note,

® Soﬂnsucated Investor.  The Company is a sophisticated investor (as
described in Rule 506(b)(2)(ii) of Regulation D), and has such knowledge and experience in
business and financial matters that it is capable of evaluating the merits and risks of an
investment in the Investor Note.

(@ Reliance on Exemptions. The Company understands that the Investor
Note is being offered and sold to it in reliance on specific exemptions from the registration
requirements of United States federal and state securities laws and that the Investor is relying in
part upon the truth and accuracy of, and the Company’s compliance with, the representations,
warranties, agreements, acknowledgments and understandings of the Company set forth hereinin
order to determine the availahility of such exemptions and the eligihility of the Company to
acquire the Investor Note.
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(h)  Information. The Company and its advisors, if any, have been fumished
with all materials relating to the business, finances and operations of the Investor and materials
relating to the offer and sale of the Investor Note that have been requested by the Company. The
Company and its advisors, if any, have been afforded the opportunity to ask questions of the
Investor. Neither such inquiries nor any other due diligence investigations conducted by the
Company or its advisors, if any, or its representatives shall modify, amend or affect the
Company’s right to rely on the Investor’s representations and warranties contained herein. The

Compeny understands that its investment in the Investor Note involves a high degree of risk.

The Company has sought such accounting, legal and tax advice as it has considered necessary to
make an informed investment decision with respect to its aoquisition of the Investor Note.

(i)  No Govemmental Review. The Company understands that no United
States federal or state agency or any other govemment or govemmental agency has passed on or
made any recommendation or endorsement of the Investor Note or the faimess or suitahility of
the investment in the Investor Note nor have such authorities passed upon or endorsed the merits
of the offering of the Investor Note.

()  Transfer or Resale. The Company understands that: (i) the Investor Note
has not been and is not being registered under the 1933 Act or any state securities laws, and may
not be offered for sale, sold, assigned or transferred without the consent of the Investor (and any
Prohibited Transfer (as defined in the Investor Note) shall be suhject to certain recoupment rights
and netting against the Series B Note to be issued to the Investor concurrently with the Closing
hereunder) and (ii) neither the Investor nor any other Person is under any ohligation to register
the Investor Note under the 1933 Act or any state securities laws or to comply with the terms and
conditions of any exemption thereunder.

(k)  Legends. The Company understands that the cerfificates or other
instruments representing the Investor Note shall bear any legend as required by the “blue sky”
laws of any state and a restrictive legend in substantially the following form (and a stop-transfer
order may be placed against transfer of such stock certificates):

THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT
OF 1933, AS AMENDED (THE “ACT”), OR THE APPLICABLE STATE
SECURITIES LAWS, AND MAY NOT BE OFFERED OR SOLD IN THE
ABSENCE OF AN EFFECTIVE REGISTRATION STATEMENT UNDER THE
ACT AND SUCH STATE SECURITTES LAWS, OR AN EXEMPTION FROM
REGISTRATION THEREUNDER, IN EACH CASE, TO THE EXTENT
APPLICABLE HERETO.

3 REPRESENTATIONS AND WARRANTIES OF THE INVESTOR.

The Investor represents and wanrants to the Company as of the date hereof and as
of the Closing Date as follows:

(@  Authonization; Enforoement; Validity. The Investor has the requisite
corporate power and authority to enter into and perform its obligations under this Agreement and
the Investor Note and each of the other agreements entered into by the parties hereto in
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comnection with the transactions contemplated by this Agreement (collectively, the
“Transaction Documents”) and to issue the Investor Note in accordance with the terms hereof
and thereof. The execution and delivery of the Transaction Documents by the Investor and the
consummation by the Investor of the transactions contemplated hereby and thereby, including,
without limitation, the issuance of the Investor Note has been duly authorized by the Investor’s
board of directors, investment manager or other goveming body and no further filing, consent, or
authorization is required by the Investor. This Agreement and the other Transaction Documents
have been duly executed and delivered by the Investor, and constitute the legal, valid and
hinding obligations of the Investor, enforceable against the Investor in accordance with their
respective terms, except as such enforoeability may be limited by general principles of equity or
applicable banknuptcy, insolvency, reorganization, moratorium, liquidation or similar laws

relating to, or affecting generally, the enforcement of applicable creditors’ rights and remedies.

(b)  Issuance of Investor Note. The issuance of the Investor Note is duly
authorized and upon issuance in accordance with the terms of the Transaction Documents shall
be free from all taxes, liens and charges with respect to the issue thereof. Assuming the accuracy
of each of the representations and warranties set forth in Section 2 of this Agreement, the offer
and issuance by the Investor of the Investor Note is exempt from registration under the 1933 Act.

(0 NoConflicts. The execution, delivery and performance of the Transaction
Documents by the Investor and the consummation by the Investor of the transactions
contemplated hereby and thereby (including, without limitation, the issuance of the Investor
Note) will not (i) result in a violation of the Investor’s organizational documents or (i) conflict
with, or constitute a default (or an event which with notice or lapse of time or both would
become a default) in any respect under; or give to others any nghts of termination, amendment,
acceleration or cancellation of, any agreement, indenture or instrument to which the Investoris a
party, or (iii) result in a violation of any law, rule, regulation, order, judgment or decree
(including foreign, federal and state securities laws and regulations) applicable to the Investor or
by which any property or asset of the Investor is bound or affected, except, in the case of dlause
(i1) and (iii) above, for such violations, conflicts, breaches, defaults, losses, terminations of nghts
thereof, or accdlerations which, in the aggregate, would not reasonably be expected to have a
Material Adverse Effect (as defined below). “Material Adverse Effect” means any material
adverse effect on (i) the business, properties, assets, liahilities, operations (including results
thereof) or condition (financial or otherwise) of the Investor, (ii) the transactions contenplated
hereby or in any of the other Transaction Documents or (iii) the authority or ahility of the
Investor to perform any of its obligations under any of the Transaction Documents.

(d Consents. The Investor is not required to obtain any consent,
authorization or order of, or make any filing or registration with, any govemment, coutt,
requlatory, self-requlatory, administrative agency or commission or other govemmental agency,
authority or instnmentality, domestic or foreign, of competent jurisdiction (a “Governmental
Authority”) or any other Person in order for it to execute, deliver or perform any of its
obligations under or contemplated by the Transaction Documents, in each case in accordance
with the temms hereof or thereof. The Investor is unaware of any facts or drcumstances that
might prevent the Investor from obtaining or effecting any of the registration, application or
filings pursuant to the preceding sentence.
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(e  No General Solicitation. The Investor has not engaged in any form of
general solicitation or general advertising (within the meaning of Regulation D) in connection
with the offer or sale of the Investor Note.

(f)  No Integrated Offering. Neither the Investor nor any Person acting on ifs
behalf has, directly or indirectly, made any offers or sales of any security or solicited any offers
to buy any security, under circumstances that would require registration of the issuance of the
Investor Note under the 1933 Act, whether through integration with prior offerings or otherwise.
Neither the Investor nor any Person acting on their behalf will take any action or steps referred to
in the preceding sentence that would require registration of the issuance of any of the Investor
Note under the 1933 Act.

(g  Sufficient Collateral. As of the Closing Date the acoounts described on
Schedule I to the Investor Note, which Collateral secures the Investor Note in accordance
therewith, contains at least the Series B Purchase Price of Eligible Assets as of the Closing Date.

(h)  Ful Recourse. The Investor Note is a full recourse obligation of the
[nvestor.

4. COVENANTS.

(@  Reasonable Best Efforts. Each party shall use its reasonable best efforts
timely to satisfy each of the conditions to be satisfied by it as provided in Sections 5 and 6 of this
Agreement.

(b)  Fess. The Company shall be responsible for the payment of any
placement agent’s fees, financial advisory fees, legal expenses or broker’s commissions relating
to or arising out of the transactions contemplated hereby. The Company shall pay, and hold the
Investor harmless against, any liahility, loss or expense (including, without limitation, reasonable
attorney’s fees and out-of-pocket expenses) arising in connection with any claim relating to any
such payment. Exoept as otherwise set forth in the Transaction Documents or the Securities
Purchase Agreement, each party to this Agreement shall bear its own expenses in connection
with the sale of the Investor Note to the Conmpany.

(¢  Taxes. The Company will pay, and save and hold the Investor harmless
from any and all liahilities (including interest and penalties) with respect to, or resulting from
any delay or failure in paying, stamp and other taxes (other than income taxes), if any, which
may be payable or determined to be payable on the execution and delivery or acquisition of the
Investor Note.
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37 CONDITIONS TO THE INVESTOR’S OBLIGATION TO SELL. The
obligation of the Investor hereunder to issue and sell the Investor Note to the Company at the
Closing is subject to the satisfaction, & or before the Closing Date, of each of the following
conditions, provided that these conditions are for the Investor’s sole benefit and may be waived
by the Investor at any time in its sole discretion by providing the Compeny with prior written
notice thereof:

(@  The Company shall have executed each of the Transaction Documents to
which it is a party and delivered the same to the Investor.

(b)  All conditions to the Investor’s closing of the transactions contemplated
by the Securities Purchase Agreement shall have been safisfied (exoept for such conditions
waived by the Investor) and the Investor Note is being issued hereunder in full safisfaction of the
Series B Purchase Price.

(¢ The representations and warranties of the Compeny shall be true and
correct in all material respects as of the date when made and as of the Closing Date as though
made at that time (except for representations and warranties that speak as of a specific date,
which shall be frue and comect as of such specified date), and the Company shall have
performed, satisfied and complied in all material respects with the covenants, agreements and
conditions required by this Agreement to be perfonmed, satisfied or complied with by the
Company at or prior to the Closing Date.

6. CONDITIONS TO THE COMPANY’S OBLIGATION TO PURCHASE.
The obligation of the Company hereunder to purchase the Investor Note at the Closing in
satisfaction, in full, of the Series B Purchase Price is subject to the satisfaction, at or before the
Closing Date, of each of the following conditions, provided that these conditions are for the
Company’s sole benefit and may be waived by the Company at any time in its sole discretion by

providing the Investor with prior written notice thereof:

(@  The Investor shall have (A) duly executed and delivered to the Cormpeny
each of the Transaction Documents and (B) duly executed the Investor Note.

(b)  All conditions to the Company’s closing of the transactions contemplated
by the Securities Purchase Agreement shall have heen satisfied (except for such conditions
waived by the Company) and the Investor Note is being issued hereunder in full satisfaction of
the Series B Purchase Price.

(©  The representations and warranties of the Investor shall be true and correct
in all material respects as of the date when made and as of the Closing Date as though mede at
that time (exoept for representations and warranties that speak as of a specific date, which shall
be true and correct as of such specified date), and the Investor shall have performed, satisfied and
complied in all material respects with the covenants, agreements and conditions required by this
Agreement. to be performed, satisfied or complied with by the Investor at or prior to the Closing
Date.

(d  The Investor shall have obtained all govemmental, regulatory or third
party consents and approvals, if any, necessary for the sale of the Investor Note.
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7. TERMINATION.

In the event that the Closing shall not have occurred on or prior to the termination
of the Securities Purchase Agreement, this Agreement shall automatically terminate.

8.  MISCELLANEOUS.

(@ Goveming Law; Jurisdiction; Jury Trial. All questions conceming the
construction, validity, enforcement and interpretation of this Agreement shall be govemed by the
internal laws of the State of New Y ork, without giving effect to any choice of law or conflict of
law provision or rule (whether of the State of New Y ork or any other jurisdictions) that would
cause the application of the laws of any jurisdictions other than the State of New York. Each
party hereby imevocably submits to the exdlusive jurisdiction of the state and federal courts
sitting in The City of New York, Borough of Manhattan, for the adjudication of any dispute
hereunder or in connection herewith or with any transaction contemplated hereby or discussed
herein, and hereby imevocably waives, and agrees not to assert in any suit, action or proceeding,
any claim that it is not personally subject to the jurisdiction of any such court, that such suit,
action or proceeding is brought in an inconvenient forum or that the venue of such suit, action or
proceeding is improper. Each party hereby imevocably waives personal service of process and
consents to process being served in any such suit, action or proceeding by mailing a copy thereof
to such party at the address for such notices to it under this Agreement and agrees that such
service shall constitute good and sufficient service of process and notice thereof. Nothing
contained herein shall be deemed to limit in any way any right to serve process in any manner
permitted by law. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT
MAY HAVE TO, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE
ADJUDICATION OF ANY DISPUTE HEREUNDER OR IN CONNECTION WITH OR
ARISING OUT OF THIS AGREEMENT OR ANY TRANSACTION CONTEMPLATED
HEREBY .

(h)  Counterparts. This Agreement may be executed in two or more identical
counterparts, all of which shall be considered one and the same agreement and shall become
effective when counterparts have been signed by each party and delivered to the other party. In
the event that any signature is delivered by facsimile transmission or by an e-mail which contains
a portable document format (.pdf) file of an executed signature page, such signafure page shall
create a valid and hinding obligation of the party executing (or on whose behalf such signature is
executed) with the same force and effect as if such signature page were an original thereof.

(c)  Headings; Gender. The headings of this Agreement are for convenience of
reference and shall not form part of, or affect the interpretation of, this Agreement. Unless the
context clealy indicates otherwise, each pronoun herein shall be deemed to include the
masculine, feminine, neuter, singular and plural forms thereof. The terms “including,”
“includes,” “include™ and words of like import shall be construed broadly s if followed by the
words “without limitation.” The terms “herein,” “hereunder,” “hereof”” and words of like import

referto this entire Agreement instead of just the provision in which they are found.

(d)  Severghbility. If any provision of this Agreement shall be invalid or
unenforoeable in any jurisdiction, such invalidity or unenforveahility shall not affect the validity
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or enforoeahility of the remainder of this Agreement in that jurisdiction or the validity or
enforoeahility of any provision of this Agreement in any other jurisdiction.

(e  Entire Agreement; Amendments. This Agreement, the Securities Purchase
Agreement, the other Transaction Documents (as defined herein) and the Transaction Documents
(as defined in the Secunities Purchase Agreement) and the schedules and exhihits attached hereto
and thereto and the instruments referenced herein and therein supersede all other prior oral or
written agreements between the Investors, the Company, its Subsidiaries, their affiliates and
Persons acting on their behalf solely with respect to the matters contained herein and therein, and
this Agreement, the other Transaction Documents (as defined herein) and the Transaction
Documents (as defined in the Securities Purchase Agreement), the schedules and exhibits
attached hereto and thereto and the instruments referenced herein and therein contain the entire
understanding of the parties solely with respect to the matters covered herein and therein;
provided, however, nothing contained in this Agreement or any other Transaction Document or
the Transaction Documents (as defined in the Securities Purchase Agreement) shall (or shall be
deemed to) (1) have any effect on any agreements the Investor has entered info with the Company
or any of its Subsidiaries prior to the date hereof with respect to any prior investment made by
the Investor in the Company or (i) waive, alter, modify or amend in any respect any obligations
of the Company orany of its Subsidiaries, or any rights of or benefits to the Investor or any other
Person, in any agreement entered info prior to the date hereof between or among the Company
and/or any of its Subsidiaries and the Investor and all such agreements shall continue in full force
and effect Except as specifically set forth herein or therein, neither the Company nor the
Investor makes any representation, warranty, covenant or undertaking with respect to such
matters. For clanfication purposes, the Recitals are part of this Agreement. No provision of this
Agreement may be amended or waived other than by an instrument in wiiting signed by the
Company and the Investor.

(f)  Notices. Any notices, consents, waivers or other communications required
or pemitied to be given under the tenms of this Agreement shall be govemed by the provisions
of Section A(f) of the Securities Purchase Agreement.

(@  Successors and Assigns. This Agreement shall be hinding upon and inure
to the benefit of the parties and their respective successors and assigns. No party may assign this
Agreement or any rights or obligations hereunder without the prior written consent of the other
party.

(h)  No Third Party Beneficiaries. This Agreement is intended for the benefit
of the parties hereto and their respective permitted successors and assigns, and is not for the
benefit of, nor may any provision hereof be enforced by, any other Person.

(i)  Swvival. The representations, warranties, agreements and covenants shall
survive each Closing. The Investor shall be responsible only for its own representations,
warranties, agreements and covenants hereunder.

()  Further Assurances. Each party shall do and perform, or cause to be done
and performed, all such further acts and things, and shall execute and deliver all such other
agreements, certificates, instruments and documents, as any other party may reasonably request
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in order to cany out the intent and accomplish the purposes of this Agreement and the
consummation of the transactions contermplated hereby.

(k) Construction. The language used in this Agreement will be deemed to be
the lanquage chosen by the parties to express their mutual intent, and no rules of strict
construction will be applied ageainst any party.

[Signature Page Follows]
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IN WITNESS WHEREOF, the Investor and the Company have caused their respective
signature page to this Note Purchase Agreement to be duly executed as of the date first written
above,

COMPANY:

PHUNWARE, INC.

By:
Name:
Title:
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IN WITNESS WHEREOF, the Investor and the Company have caused their respective
signafure page to this Note Purchase Agreement to be duly executed as of the date first written
above.

INVESTORS:

ALTO OPPORTUNITY MASTER FUND, SPC -
SEGREGATED MASTER PORTFOLIO B

Title;

Aggregate Principal Amount of Investor Note:
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THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIESACT OF 1933,
AS AMENDED (THE “ACT”), OR THE APPLICABLE STATE SECURITIES LAWS,
AND MAY NOT BE OFFERED OR SOLD IN THE ABSENCE OF AN EFFECTIVE
REGISTRATION STATEMENT UNDER THE ACT AND SUCH STATE SECURITIES
LAWS, OR AN EXEMPTION FROM REGISTRATION THEREUNDER, IN EACH
CASE, TO THE EXTENT APPLICABLE HERETO.

SECURED PROMISSORY NOTE

New Y ork, New Y ork
$16,000,000 July 2020

FOR VALUE RECEIVED, Alto Opportunity Master Fund, SPC - Segregated Master
Portfolio B (the “Investor”) hereby promises to pay to Phumware, Inc., a Delaware corporation
(the “Company™), on the date set forth below, (i) the principal amount of Sixteen Million Dollars
($16,000,000) and (ii) interest on the unpaid principal balance hereof at the rate set forth herein
(collectively, the “Obligations”). This Promissory Note (this “Note”) has been issued pursuant to
the Note Purchase A greement, dated as of July 14, 2020 (the “Subscription Date”), by and among
the Company and the [nvestor (as amended, modified, supplemented, extended, renewed, restated
or replaced from time to time, the “Note Purchase Agreement”) as payment of the purchase price
of that certain Series B Senior Secured Convertible Note of the Company, with aninitial aggregate
principal amount of $17,280,000 (as such note may be amended, modified, supplemented,
extended, renewed, restated or replaced from time to time in accordance with the tens thereof,
the “Series B Note”), issued pursuant to that certain Securities Purchase Agreement, dated as of
July 14, 2020 by and among the Company and the investors party thereto (as amended, modified,
supplemented, extended, renewed, restated or replaced from time to time, the “Securities
Purchase Agreement”). Capitalized terms not defined herein shall have the meaning as set forth
in the Series B Note,. NEITHER THIS NOTE NOR ANY INTEREST HEREIN MAY BE
PLEDGED, ASSIGNED OR OTHERWISE TRANSFERRED, WHETHER BY THE
COMPANY, OPERATION OF LAW, COURT ORDER OR OTHERWISE, WITHOUT THE
EXPRESS PRIOR WRITTEN CONSENT OF THE INVESTOR. ANY SUCH PURPORTED
ASSIGNMENT OR TRANSFER WITHOUT SUCH CONSENT SHALL BENULL AND VOID.

1, Payment of Principal. The principal amount of this Note (the “Principal”),
together with all unpaid interest accrued thereon and any other Obligations payable hereunder,
shall be due and payable in full upon the fortieth (40") amniversary of the Scheduled Series B Note
Maturity Date (as defined below) (the “Maturity Date”); provided, that the Mahuity Date shall
be automatically extended by one (1) calendar day for each calendar day after December 31, 2021
(the “Scheduled Series B Note Maturity Date”), if any, that all, or any part, of the Series B Note
remains outstanding.

2 Payment of Interest. The unpaid Principal balance due hereunder shall bearinterest
(the “Interest”) at an annual rate equal t0 1.17% (the “Interest Rate™). Subject to Sections 3 and
7 below, Interest shall be payable and due upon the Maturity Date.  All interest shall be computed
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on the basis of a year of 365 or 366 days, as the case may be, for the actual mumber of days
(including the first day but excluding the last day) elapsed.

3. Prepayment Prior to the Mahurity Date.

(@  Optional Prepayment. The Investormay, at its option atany time on or after
the date hereof, prepay, in whole or in part, without premium or penalty, the Obligations
under this Note (each, an “Optional Prepayment”).

(b)  Mandatory Prepayment. Upon any Mandatory Prepayment Event (as
defined below), the Investor shall promptly prepay such aggregate outstanding Principel of
this Note equal to the applicable Mandatory Prepayment Amount (as defined below) with
respect to such Mandatory Prepayment Event (each, a “Mandatory Prepayment”, and
together with each Optional Prepayment, each a “Prepayment”).

(0  Mechanics of Prepayments. All Prepayments hereunder shall be made in
cash, by wire transfer, in U.S. dollars and immediately available funds, in accordance with
the wire instructions delivered to the Investor by the Compeny on or prior to such date of

such Prepayment. At the option of the Company, prepayments may be made directly to
the Company orto such other Persons as the Company may direct in its wire instructions.

(d)  Cancellation of Interest upon Prepayment. Notwithstanding anything
herein to the contrary, upon any Prepayment prior to the Maturity Date (including, without
limitation, any Mandatory Prepayment), the aggregate cash amount in such Prepayment
shall he applied entirely to and against any outstanding Principal under this Note, and any
accrued and unpaid Interest with respect to the Principal prepaid shell be automatically
cancelled as of the date of such prepayment.

(d  Definitions. For the purpose of this Note, the following definitions shall
apply:

(i)  “Eligible Resale Date” means the earlier of (x) the thirtieth (307)
Trading Day after the first date on which the resale by the Buyers (as defined in the
Securities Purchase Agreement) of all the Registrahle Securities (as defined in the
Registration Rights Agreement) pursuant to one or more registration statements
filed with the SEC has been declared effective by the SEC (and each prospectus
contained therein is available for use on such date) or (y) the thirtieth (30") Trading
Day after the first date on which all of the Registrahle Securities are eligible to be
resold by the Buyers pursuant to Rule 144 (or; if a Curent Public Information
Failure (as defined in the Registration Rights Agreement) has occurred and is
continuing, such later date after which the Company has cured such Current Public
Information Failure).

(i)  “Forced Mandatory Prepayment Eligible Amount” means, as of
any given Foroed Mandatory Prepayment Notice Date (as defined below), the lesser
of (A) such aggregate amount of Principal outstanding hereumder and (B) such
megateannmtof anpa] hereunder that, mget’rﬂmthﬂleUnresmmdNote
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Prepayment Notice Date would not exceed the lesser of (x) $5 million and (y) 10%
of the quotient of (I) the sum of the Market Capitalization (as defined in the Series
B Notes) for each Trading Day during the thirty (30) consecutive Trading Day
period ending on, and including, the Trading Day immediately prior to such Forced
Mandatory Prepayment Notice Date, divided by (IT) thirty (30).

(i) “Mandatory Prepayment Amount” means, as applicable, any
Mandatory Prepayment Conversion Amount (as defined below) or the Forced
Mandatory Prepayment Amount (as defined below).

(iv) “Mandatory Prepayment Event” means, as applicable, (1) with
respect to any Restricted Principal of the Series B Note designated to be converted
in a Conversion Notice (such aggregate amount of Principal then outstanding
hereunder equal to such Restricted Principal of the Series B Note designated to be
converted in such Conversion Notice, each, a “Mandatory Prepayment
Conversion Amount™), both (A) the Company’s receipt of such Conversion Notice
thereunder executed by the Investor in which all, or any part, of the principal of the
Series B Note to be converted includes any Restricted Principal and (B) the
Investor’s receipt from the Company of written confirmation that the Company’s
transfer agent (the “Transfer Agent™) has been imevocably instructed by the
Company to deliver to the Investor (or its designee) the shares of Common Stock
to be issued pursuant to such Conversion Notice in accordance with Section 3(c) of
the Series B Note (in each case, as adjusted, if applicahle, to reflect the withdrawal
of any Conversion Notice, in whole orin part, by the Investor; whether pursuant to
Section 3(c)(ii) of the Series B Note or otherwise), or (ii) at any time after the
Eligible Resale Date, so long as (v) the Market Capitalization (as defined in the
Series B Notes) on each Trading Day during the thirty (30) consecutive Trading
Day period ending on, and including, the Trading Day immediately prior to such
applicable Mandatory Prepayment Date is at least $40 million, (w) the Available
Shelf Capacity (as defined in the Series B Notes) on each Trading Day during the
thirty (30) consecutive Trading Day period ending on, and including, the Trading
Day immediately prior to such applicable Mandatory Prepayment Date is at least
300% of the sum of (I) the Unrestricted Note Amount as of each such date of
determination and (II) the aggregate Forced Mandatory Prepayment Amount
pursuant to which this determination is being made, (x) no Equity Conditions
Failure (as defined in the Series A Note or Series B Note) exists at any time during
such applicable Forced Mandatory Prepayment Eligihility Period, (y) as of such
date of determination, the quotient of (A) the sum of the VWAP of the Common
Stock for each Trading Day during the twenty (20) consecutive Trading Day period
ending as of the Trading Day immediately prior to such applicable Mandatory
Prepayment Date, divided by (y) twenty (20) is greater than $1.30 (as adjusted for
stock splits, stock dividends, stock combinations recapitalizations and similar
events) (the failure of the Company to satisfy this dause (y) as of the Mandatory
Prepayment Date, if any, a “Minimum Price Failure”) and (z) no Event of Default
(as defined in the Series A or Series B Note) has occurred prior to such Forced

Prepayment. Eligihility Period (regardless of whether such Event of
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Notice with respect thereto) (collectively, the “Forced Mandatory Prepayment
Eligibility Conditions”), the Company shall have the right, by delivery of written
notice to the Investor (each, a “Forced Mandatory Prepayment Notice”, and each
such date, a “Forced Mandatory Prepayment Notice Date”) to require this Note
to be prepaid (each, a “Forced Mandatory Prepayment”), in whole or in part, as
of the tenth (10") Trading Day after the applicable Foroed Mandatory Prepayment
Notice Date (or such other date as mutually agreed upon by the Investor and the
Company, each a “Forced Mandatory Prepayment Date”, and such period
commencing on the applicable Forced Mandatory Prepayment Notice Date through
and including such Forced Mandatory Prepayment Date, each a “Forced
Mandatory Prepayment Eligibility Period”), but the aggregate amount of such
Forced Mandatory Prepayment shall in no event exceed the Forved Mandatory
Prepayment Eligible Amount (as defined above) as of such Forced Mandatory
Prepayment Notice Date (such portion of the applicable Forced Mandatory
Prepayment Eligible Amount subject to such Foroed Mandatory Prepayment, each
a “Forced Mandatory Prepayment Amount™). Notwithstanding the foregoing,
(A) the Company shall not be permitted to effect more than one (1) Forced
Mandatory Prepayment inany thirty (30) Trading Day period (with the first Forced
Mandatory Prepayment Notice Date eligible to be delivered to the Investor by no
eadierthan[ |, 2020]%), (B) if at any time on or prior to such applicable Foroed
Mandatory Prepayment Date any Forced Mandatory Prepayment Eligihility
Condition fails to be satisfied in full, the Compeny shall deliver prompt written
notice to the Investor and, unless the Investor waives such failure to satisfy such
Forced Mandatory Prepayment Eligihility Condition, such Forved Mandatory
Prepayment Notice shall be mull and void and no Forved Mandatory Prepayment
shall occur hereunder with respect thereto and (C) the Investor (or its designee)
shall not commence a Deposit/Withdrawal at Custodian with respect to such shares
of Common Stock to be issued upon conversion of Restricted Principal unless and
until the Investor shall have either (x) delivered the Mandatory Prepayment Amount
to the Company or (y) delivered irrevocable instructions to the Investor’s bank,
broker or other financial institution to wire the Mandatory Prepayment Amount to
the Company from an account with at least an amount of cash or other Eligible
Assets (as defined below) equal to the Mandatory Prepayment Amount).
Notwithstanding anything herein to the contrary, no Forved Mandatory Prepayment
Notice may be delivered hereunder (and no Forced Mandatory Prepayment shall
occur hereunder) at any time on or after March 31, 2021 (or such other date as the
Investor and the Company may agree in wiiting).

(v)  “Remaining Investor Note Principal Amount” means, as of any
time of determination, the aggregate amount of Principal outstanding hereunder as
of such time of determination.

skl - — . o — —
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(vi)  “Underlying Agresments” means, collectively, the Note Purchase
Agreement, the Investor Note, the Series B Notes and the Securities Purchase
Agreement.

(vii) “Unpaid Amounts” means, as of any date of determination, the
Obligations owed by one Party to the other under such applicable Undedying
Agreements that have not been paid as of the date of determination, whether ornot
such amounts are then due and payable and without regard to the fair market value
of the Series B Note or the Investor Note at such time, as applicable.

4. Defaults.

(@  the Investor shall be deemed in default hereunder upon the oocurrence of
any of the following (a “Default”):

(i)  Failure to Pay Principal or Inferest. The failure of the Investor to
pay, when due, all or any part of any Principal or Inferest required to be made
hereunder; or

(i)  Bankmuptcy, etc. The Investor shall have entered against it by a
court having jurisdiction thereof a decree ororder for relief in respect to the Investor
inan involuntary case under any applicable bankruptcy, insolvency orother similar
law now or hereafterin effect, orareceiver, liquidator, assignee, custodian, trustee,
sequestrator or other similar official shall be appointed for the Investor or for any
substantial part of the Investor’s property, or the winding up or liquidation of the
Investor’s affairs shall have been ordered; or the Investor shall commence a
voluntary case under any applicable bankrupicy, insolvency or other similar law
now or hereafter in effect; or the Investor shall consent to the entry of an order for
such relief in an involuntary case underany such law, orany such involuntary case
shall commence, and not be dismissed within sixty (60) days; or the Investor shall
consent, to the appointment of or taking possession by a receiver, liquidator,
assignee, custodian, trustee, sequestrator or other similar official for the Investor or
for any substantial part of the Investor’s property, or make any general assignment
for the benefit of creditors.

(b)  Consequence of Default. Upon the occurrence of a Default, the outstanding
Obligations hereunder shall, at the option of the Company, as evidenced by the delivery
(or deemed delivery in accordance with this Section 4(c)) of written notice to the Investor,
become immediately due and payable (each, an “Investor Note Acceleration™); provided,
that any amount outstanding hereunder shall be subject to automatic Default Netting upon
any Investor Note Acceleration. Notwithstanding the foregoing, if there shell oocur a
Default under Section 4(a)(ii) above, the entire outstanding Obligations hereunder, shall
automatically become immediately due and payable without any action on the part of the
Company and the Company shall be deemed to have delivered a notice to the Investor
electing an Investor Note A coeleration for the entire amount outstanding under this Note.
Upon the payment, in full, of the Remaining Investor Note Principal Amount to the
Company following an Investor Note Acceleration, all accrued and unpaid Interest (as
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defined in the Investor Note) then outstanding under the Investor Note shall be
automatically cancelled as of the date of such payment in full and, thereafter, the Investor
Note shall be deemed to be paid in full and shall be null and void. Upon the occurrence of
a Default, the Company shall also have all the rights and remedies of a secured party on
default under Atticle 9 of the Uniform Commercial Code of the State of New Y ork with
respect to the Collateral (as hereinafter defined).

5.  Represenfations and Warranties of the Investor. The Investor represents and
warrants to the Company as follows as of the date hereof: (a) the Investor has the power and
authonity to execute, deliver and performall obligations in accordance herewith; (b) the execution,
delivery and performance by the Investor of this Note are within the Investor's legal powers, and
do not contravene any law or any confractual restriction binding on oraffecting the Investor; (c) no
authonzation or approval or other action by, and no notice to or filing with, any govemmental
authority or regulatory body is required for the due execution, delivery and performance by the
Investor of this Note; (d) this Note constitutes the legal, valid and hinding ohligation of the
Investor, enforoeable against the Investor in accordance with its terms, except to the extent
enforoeahility is limited by banknuptcy, insolvency, fraudulent conveyance, moratoriumand other
laws for the protection of creditors generally and by general equitable principles; and (e) there is
no pending or; to the Investor's knowledge, threatened action or proceeding affecting the Investor
before any govemmental agency or arhitrator with respect to the transactions contemplated by this
Note or which may materially adversely affect the property, assets or condition (financial or
otherwise) of the Investor.

6.  Secuily.

(@  Grantof Security Interest. As security forthe due and prompt payment and
performance of all payment obligations under this Note and any modifications,
replacements and extensions hereof (collectively, “Secured Obligations™), the Investor
hereby pledges and grants a security interest to the Company in all of the Investor’s right,
title, and inferest in and to, initially at least $16,000,000, in the aggregate, (i) in cash, (i)
cash equivalents, (iii) any Group of Ten (“G10") currency and any notes or other securities
issued by any G10 couniry and (iv) any securities of aspecial purpose acquisition compary
(each, a “SPAC”) that are redeemable for cash held in escrow by such SPAC (with a
deemed fair market value, for purposes hereof, equal to the amount of cash held in such
escrow for redemption of such applicable secwrity of such SPAC) (collectively, the
“Eligible Assets™), in each case, held by the Investor in the bank or hrokerage accounts
described on Schedule I attached hereto (the “Collateral”, and such account or accounts,
as applicable, collectively, the “Collateral Account”), subject to reduction upon any
reduction, offset or cancellation of this Note. So long as any Restricted Principal (as
defined in the Series B Note) remains outstanding under the Series B Note, the Investor
shall keep Collateral in the Collateral Account with a fair market value of at least the
amount of Restricted Principal then outstanding.

(b))  Change in Collateral Account. The Investor may, with at least five (5)
Trading Days’ notice to the Company, move the Collateral from an account or accounts of
the Investor to a new account or acoounts (the “New Collateral Acocount™) at a financial
institution selected by the Investor, (but if such financial institution is not listed as a
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permitted financial institution on Schedule II atfached hereto, subject to the consent of the
Company, not to be unreasonably withheld), and upon such move, such New Collateral
Account shall be the Collateral Account forall purposes hereunder.

7. Netting Righis.

(@  Securities Contract. The Company and the Investor hereby acknowledge
and agree that the Securities Purchase Agreement and the Note Purchase Agreement each
15 a “securities contract” as defined in 11 U.S.C. § 741 and that Investor shall have all rights
in respect of the Investor Note, the Series B Note, the Master Netting Agreement, the
Secwrities Purchase Agreement and the Note Purchase Agreement as are set forth in 11
US.C. § 555and 11 U.S.C. § 362(b)(6), including, without limitation, all rights of credit,
deduction, setoff, offset, recoupment, and netting (collectively, “Netting” or “Net™) as are
available under this Note, the Series B Note and the Master Netting Agreement.

(b)  Event of Default Netting. Notwithstanding anything herein to the contrary,
at any time on or after the occurrence of any Event of Default under the Series B Note
(regardless of whether the Investor delivers an Event of Default Redemption Notice (as
defined in the Series B Note) to the Company or such Event of Default is subsequent
cured), the Investor may, at its sole discretion, by written notice to the Compeny, Net (each,
an “Event of Default Netting”) all, or any part, of the outstanding obligations under the
Series B Note (and/or other Unpeid Amounts (as elected by the Investor in such written
notice)) hy the cancellation of such portion of the outstanding obligations under the Series
B Note (and/or other Unpaid Amounts (as elected by the Investor in such written notice))
as set forth in such written notice in exchange for the surrender and concurrent cancellation
of an equal amount of Principal then outstanding hereunder (each, an “Event of Default
Netting Principal Amount”). Upon any Event of Default Netting, any accrued and unpaid
Interest then outstanding hereunder with respect to such Event of Default Netting Principel
Amount being satisfied in such Event of Default Netting shall be automatically cancelled
as of the date of such Event of Default Netting and, thereafter, such Event of Default
Netting Principal Amount of this Note (together with any accrued and unpeid Interest
thereon then outstanding hereunder) shall be deemed to be paid in full. Each Event of
Default Netting shall be effective upon the date the Investor delivers notice to the Company
of the Investor’s election to effect such Event of Default Netting.

(00  Automatic Nefting at Redemption Date. Notwithstanding anything herein
to the contrary, with respect to any redemption of all, or any part, of the Series B Note,
solely to the extent such portion of the Conversion Amount (as defined in the Series B
Note) subject to such redemption includes Restricted Principal (as defined in the Series B
Note) (such aggregate amount of Restricted Principal, each, a “Redemption Restricted
Amount”), on the applicable Redemption Date (as defined in the Series B Note), such
portion of the outstanding ohligations under the Series B Note equal to such Redemption
Restricted Amount shall automatically Net (each, a “Redemption Netting”) by the
cancellation of the Redemption Restricted Amount of the outstanding obligations under the
Series B Note in exchange for the surrenderand concurrent cancellation of such portion of
this Note with an amount of aggregate Principal outstanding hereunder equal to such
Redemption Restricted Amount (each a “Redemption Netting Principal Amount”) and
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any related Restricted OID (as defined in the Series B Note) shall be automatically
cancelled in connection therewith. Upon any Redemption Netting, any accrued and unpaid
Interest then outstanding hereunder with respect to such Redemption Netting Principel
Amount being cancelled in such Redemption Netting shall be automatically cancelled as
of the date of such Redemption Netting and, thereafter; such Redemption Netting Principal
Amount of this Note (together with any accrued and unpaid Inferest thereon then
outstanding hereunder) shall be deemed to be paid in full. For the avoidance of doubt, if
prior to the date of the applicable Redemption Netting all, orany portion, of a Redemption
Restricted Amount becomes Unrestricted Principal (as defined in the Series B Note) or;
with respect to an Installment Amount (as defined in the Series B Note), subject to a
Deferrd (as defined in the Series B Note) or a waiver of an Equity Conditions Failure or
such other event occurs whereafter such portion of the Redemption Restricted Amount is
not required to be redeemed on the Redemption Date in accordance with the terms of the
Series B Note (as amended, modified or waived on or prior to such date)(cach a “Reversed
Redemption Restricted Amount”), solely with respect to such Redemption Date, no
Redemption Netting shall oocur with respect to such Reversed Redemption Restricted
Amount and any related Restricted OID shall not be cancelled in connection therewith.

(d Automatic Netting Upon any Bankmpicy Event of Default.
Notwithstanding anything herein to the contrary, upon any Bankmuptcy Event of Default
underthe Series B Note, the Remaining Principal Amount as of such time of determination,
such portion of the outstanding obligations under the Series B Note equal to the Remaining
Investor Note Principal Amount shall automatically Net by the cancellation of such portion
of the outstanding obligations under the Series B Note in exchange for the surrender and
concurrent cancellation of this Note in its entirety (each, a “Bankruptcy Event of Default
Netting™) and any related Restricted OID shall be cancelled in connection therewith. For
the avoidance of doubt, upon any Bankruptcy Event of Default Netting, all accrued and
unpaid Interest then outstanding hereunder shall be automatically cancelled as of the date
of such Bankruptcy Event of Default Netting and, thereafter; this Note shall be deemed to
be paid in full and shall be mill and void. Each Banknuptcy Event of Default Netting shall
be effective upon the date of the earliest occurrence of a Banknuptcy Event (as defined in
the Series B Note) under the Series B Note.

(e  Automatic Netting Upon Prohibited Transfers of the Note. Notwithstanding
anything herein to the contrary, if for any reason, this Note orany interest hereiniis pledged,
assigned or transferred to any Person other than the Company without the prior written
consent of the Investor, whether by coniract, operation of law, court order or otherwise
(each, a “Prohibited Transfer”), such portion of the outstanding obligations under the
Series B Note equal to 75% of the remaining Restricted Principal (as defined in the Series
B Note) (together with any related Restricted OID with respect thereto) then outstanding
under the Series B Note (with the remaining 25% of the Restricted Principal (together with
any related Restricted OID with respect thereio) of the Series B Note automatically
becoming Unrestricted Principal (as defined in the Series B Note) thereunder) in exchange
forthe sumrender and concunrent cancellation of the entire Investor Note. Forthe avoidance
of doubt, upon any Prohibited Transfer, all accrued and unpeid Interest then outstanding

hereunder shall be automatically cancelled as of the date of such Prohihited Transfer and,
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()  Automstic Defailt Netting. Notwithstanding anything herein to the
contrary, upon the occurrence of any Investor Note A cceleration (as defined in this Note),
such portion of the outstanding obligations under the Series B Note equal to the Remaining
Investor Note Principll Amount (excluding the any Forced Mandatory Prepayment
Amount (unless the Company elects in writing to effect a Default Netting with respect
thereto)) shall automatically Net by the cancellation of such portion of the Restricted
Principal under the Series B Note (together with any related Restricted OID with respect
thereto) in exchange for the surrender and concurrent cancellation of the entire Investor
Note (each, a “Default Netting”, and together with the Bankruptcy Event of Default
Netting, Redemption Netting and Event of Default Netting, collectively, the “Netting
Events”). Each Default Netting shall oocur on the date of such Investor Note A cceleration.
For the avoidance of doubt, upon any Default Netting, all accrued and unpaid Interest then
outstanding hereunder shall be automatically cancelled as of the date of such Default

Netting.

(@  Netting Events; Single Integrated Transaction. The Company hereby
acknowledges and agrees that. (i) the Netting Events shall be consummated at such times
as required hereunder through any means pemmissible under applicable law, including
without limitation, set-off and Netting and (ii) the Obligations of the Investor hereunder
and the obligations of the Company under the Series B Note issued pursuant to the
Securities Purchase A greement arise in a single integrated transaction and constitute related
and interdependent obligations within such transaction.

8. Miscellaneous.

(@  Full Recourse. The parties hereby acknowledge and agree that this Note is
a full recourse obligation of the Investor.

(h)  No Oral Waivers or Modifications. No provision of this Note may be
waived or modified orally, but only in a writing signed by the Company and the Investor.

(c  Goveming Law. This Note shall be construed and enforoed in accordance
with, and all questions conceming the construction, validity, interpretation and
performance of this Note shall be govemed by, the intermal laws of the State of New Y ork,
without giving effect to any choice of law or conflict of law provision or rule (whether of
the State of New Y ork or any other jurisdictions) that would cause the application of the
laws of any junisdictions other than the State of New York. Each party hereto hereby
imevocably submits to the exdlusive jurisdiction of the state and federal courts sitting in
the Borough of Manhattan in the City of NewY ork, New Y ork; for the adjudication of any
dispute hereunder or in connection herewith or with any transaction contemplated hereby
or discussed herein, and hereby imevocahly waives, and agrees not to assert in any suit,
action or proceeding, any claim that it is not personally subject to the jurisdiction of any
such court, that such suit, action or proceeding is brought in an inconvenient forum or that
the venue of such suit, action or proceeding is improper. Nothing contained herein shall
be deemed to limit in any way any right to serve process in any manner permitted by law.
EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY
HAVE TO, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE
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ADJUDICATION OF ANY DISPUTE HEREUNDER OR IN CONNECTION WITHOR
ARISING OUT OF THIS NOTE OR ANY TRANSACTION CONITEMPLATED
HEREBY.

(d  No Severahility. If any provision of this Note is prohibited by law or
otherwise determined to be invalid or unenforoeable by a court of competent jurisdiction
or other similar authority (a “Severability Event”), this entire Note shall be automatically
terminated and shall thereafter be null and void and all remaining payment obligations
hereunder of the Investor to the Company shall be automatically cancelled, abinitio.

() Cumency. Principal and interest due hereunder shall be payable in lawful
money of the United States of America and shall be payable to the Company at the address
of the Company, or at such other address as may be specified in a written notice to the
Investorgiven by the Company. The Company has provided the Investor with wire transfer
instructions pursuant to which payments may be made under this Note and such wire
transfer instruction shall be valid for the entire period of this Note.

(f)  Weekend; Holidays. If any payment on this Note shall become due on a

Saturday, Sunday ora bank or legal holiday in the State of New Y ork, such payment shall
be made on the next succeeding business day in the State of New Y ork.

(0 Usuy. If interest payable under this Note is in excess of the maximum
permitied by law, the interest chargeable hereunder shall be reduced to the maxinum
amount permitted by law and any excess over the maxinmum amount permitted by law shall
be credited to the Principal balance of this Note and applied to the same and not to the
payment of Interest.

(h)  Remedies.

(i)  No failure on the part of the Company to exercise, and no delay in
exercising, any right, power or remedy hereunder shall operate as a waiver thereof;
nor shall any single or partial exercise by the Compeny of any right, power or
remedy preclude any other or further exercise thereof or the exercise of any other
right, power or remedy. In addition, the exercise of any right or remedy of the
Company at law or equity or under this Note shall not be desmed to be an election

of Company’s rights or remedies under this Note or at law or equity.

(ii)  No failure on the part of the Investor to exervise, and no delay in
exertising, any right, power or remedy hereunder (including, without limitation,
any Netting permitted hereunder) shall operate as a waiver thereof; nor shall any
single or partial exercise by the Investor of any right, power or remedy preclude
any other or further exercise thereof or the exertise of any other right, power or
remedy. The remedies herein provided are cumulative and are not exclusive of any
remedies provided by law. In addition, the exercise of any right or remedy of the
Investor at 1aw or equity or under this Note shall not be deemed to be an election
of Investor’s rights or remedies under this Note or at law or equity.
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(i) Waiver of Presenment. The Investor hereby waives presentment,
diligence, protest and demand, notice of protest, demand and dishonor and nonpayment. of
this Note.

[Signature Page Follows]
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IN WITNESS WHEREOF, this Note has been executed as of the date first written above.

ALTO OPPORTUNITY MASTER FUND, SPC
- SEGREGATED MASTER PORTFOLIO B

By:

Name:
Title:

Agreed and accepted as of

this  day of July, 2020 by:

PHUNWARE, INC.

By:

Nare:

Title:
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Schedule
Collateral Account

Bank:

Bank Address:
Account Number:
Account Name:
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Schedule I

Permitted Financial Institutions

Pershing LLC or any of their affiliates

HSBC NA, orany of their affiliates

BNP Paribas, orany of their affiliates

Wells Fargo or any of their affiliates

UBS AG orany of their affiliates

Citibank NA orany of their affiliates

Bank of America Menill Lynch or any of their affiliates
Deutsche Bank, AG orany of their affiliates

Fidelity Investments, FMR LLC or any of their affiliates
Morgan Stanley or any of their affiliates

First Republic Bank or any of their affiliates
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EXECUTION COPY

MASTER NETTING AGREEMENT

MASTER NETTING AGREEMENT (the “Agreement”), dated as of July . 2020, by
and among Phunware, Inc., a Delaware corporation with offices located at 7800 Shoal Creek
Blvd, Suite 230-S, Austin, Texas 78757 (the “Company™) and the investor signatory hereto (the
“Investor”, and together with the Company, the “Parties” and each a “Party”).

WHEREAS, prior to the date hereof, (i) the Parties have entered into that certain
Securities Purchase Agreement, dated July 14. 2020, pursuant to which, among other things, the
Investor shall, among other things, acquire a senior secured convertible note (the “Series B
Note”) issued by the Company (the “Securities Purchase Agreement”), which is secured by a
first priority perfected lien in the Investor Note (as defined below) and (ii) the Parties have
entered into that certain Note Purchase Agreement, dated July 14. 2020, pursuant to which,
among other things, the Compeny shall acquire a certain secured promissory note (the “Investor
Note”) issued by the Investor (the “Note Purchase Agreement”), which is secured by certain
Eligible Assets (as defined in the Investor Note), as payment of the purchase price of the Series
B Note pursuant to the Securities Purchase Agreement.  The Note Purchase Agreement, the
Investor Note, the Series B Note and the Securities Purchase Agreement are collectively referred
to herein as the “Underlying Agreements”;

WHEREAS, each Party desires to provide in this Agreement for, among other things,
when the Parties shall be required to Net (as defined below) Obligations (as defined below)
arising under the Underlying Agreements upon the occurrence of one or more Netting Events (as
defined below) and recover against the other Party under and across the Underdying Agreements
as herein specified and to treat this Agreement and the Underlying Agreements as a single
agreement for the purposes set forth herein and the Note Purchase Agreement and the Securities
Purchase Agreement each as a “securities contract” (11 US.C. § 741), or other similar

agreements; and

WHEREAS, the Parties desire that the provisions of each Underying Agreement remain
in force under each applicable Underlying Agreement to the extent such provisions are not
expressly superseded or amended hereby.

NOW THEREFORE, in consideration of the mutual agreements herein made and other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
each Party agrees as follows:

1.  SingleAgreement. This Agreement is entered into in reliance on the Parties
agreement that, for the purposes set forth herein, this Agreement and the Underlying Agreements
fomm a single integrated agreement between the Parties, and the Parties would not otherwise
enter into this Agreement and the Underdying Agreements. The Company and the Investor
hereby acknowledge and agree (a) that the Note Purchase Agreement and the Securities Purchase
Agreement each are a “securities contract” as defined in 11 U.S.C. § 741 and that Investor shall
have all rights in respect of the Underlying Agreements as are set forthin 11 U.S.C. § 555 and 11
U.S.C. § 362(b)(6), and (b) that this Agreement is a “master netting agreement” as that term is
used in 11 U.S.C. § 362(b)(27) and 11 U.S.C. § 561 and is a “master agreement” as that term is
usedin 11 U.S.C. § 362(b)(6) and that Investor shall have all rights in respect of this Agreement
(and in respect of the Underlying Agreements as incorporated herein) as are set forth in 11
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U.S.C. § 362(b)(27), 11 U.S.C. § 561, and 11 U.S.C. § 362(b)(6), including in respect of both the
foregoing clause (a) and the foregoing clause (b), without limitation, all rights of credit,
deduction, setoff, offset, recoupment, and netting (collectively, “Netting” or “Net”) as set forth
in this Agreement, the Investor Note and the Series B Note.

2. Definitions. Terms capitalized herein but not defined herein shall have the
meanings given to such tenms in the Securities Purchase Agreement. In the event of any conflict
or inconsistency between a term defined herein and in any of the Underlying Agreements, such
term as used in this Agreement shall govem and have the meaning ascribed to it in this
Agreement for the purposes of this Agreement. All references to “S” shall be to lawful currency
of the United States of America, unless otherwise specified. All references to Sections, Exhibits,
and other provisions are to Sections, Exhibits and other provisions of this Agreement unless
otherwise expressly stated. The following terms used in this Agreement are defined as follows:

“Acceleration” means the acceleration, exercise of redemption nghts, required
redenption, exercise of prepayment rights or the occurrence of the Mahunity Date (as defined in
the Series B Note or Investor Note, as applicable), in whole orin part, of the Series B Note or the
Investor Note, as applicable, in accordance with this Agreement or the applicable Underdying
Agreement.

“Bankruptcy Code” means Title 11 of the U.S. Bankruptcy Code.

“Default” means, as applicable, a Default (as defined in the Investor Note) or an Event of

Default (as defined in the Series B Note).

“Netting Party” means the Party exercising the right to effect any Netting hereunder or
under the applicable Underlying A greement.

“Other Party” means the Party other than the Netting Party.

“Obligation” or “Obligations” means, with respect to a Party, each and every present or
future payment or performance obligation or liahility of such Party under this Agreement or an
Underlying Agreement, whether fixed, matured, unmafured, liquidated, or unliquidated.

“Remaining Investor Note Principal Amount” means, as of any time of determination,
the aggregate amount of Principal (as defined in the Investor Note) outstanding under the
Investor Note as of such time of determination.

“Unpaid Amounts” means, as of any date of determination, the Obligations owed by one
Party to the other under such Undertying Agreements that have not been paid as of the date of
determination, whether or not such amounts are then due and payable and without regard to the
fair market value of the Series B Note or the Investor Note at such time, as applicable.

3. Netting.
(@  Event of Default Netting. At any time on or after the ocourrence of any Event of

Default under the Series B Note, regardless of whether the Holder has submitted an Event of
Default Redemption Notice (as defined in the Series B Note) and whether such Event of Default
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(as defined in the Series B Note) has been subsequently cured, the Investor may, at its sole
discretion, by written notice to the Compeny, Net (each, an “Event of Default Netting”) all, or
any part, of the outstanding obligations under the Series B Note (and/or other Unpaid Amounts
(as elected by the Investor in such written notice)) by the cancellation of such portion of the
outstanding ohligations under the Series B Note (and/or other Unpaid Amounts (as elected by the
Investor in such written notice)) as set forth in such written notice in exchange for the surrender
and concurrent cancellation of an equal amount of Principal (as defined in the Investor Note)
then outstanding under the [nvestor Note (each, an “Event of Default Netting Principal
Amount”). Upon any Event of Default Netting, any accrued and unpeid Interest (as defined in
the Investor Note) then outstanding under the Investor Note with respect to such Event of
Default Netting Principal Amount being satisfied in such Event of Default Netting shall be
automatically cancelled as of the date of such Event of Default Netting and, thereafter, such
Event of Default Netting Principal Amount of the Investor Note (together with any accrued and
unpaid Interest (as defined in the Investor Note) thereon then outstanding) shall be deemed to be
paid in full. Each Event of Default Netting shall be effective upon the date the Investor delivers

notice to the Company of the Investor’s election to effect such Event of Default Netting.

(b)  Automatic Netting at Redemption Date. With respect to any redemption of all, or
any part, of the Series B Note, solely to the extent such portion of the Conversion Amount (as
defined in the Series B Note) subject to such redemption includes Restricted Principal (as
defined in the Series B Note) (such aggregate amount of Restricted Principel, each, a
“Redemption Restricted Amount”), on the applicable Redemption Date (as defined in the
Series B Note), such portion of the outstanding obligations under the Series B Note equal to such
Redermption Restricted Amount shall autormatically Net (each, a “Redemption Netting”) by the
cancellation of the Redenmption Restricted Amount of the outstanding obligations under the
Series B Note in exchange for the sumender and concurrent cancellation of such portion of the
Investor Note with an amount of aggregate Principal (as defined in the Investor Note)
outstanding under the Tnvestor Note equal to such Redemption Restricted Amount (each a
“Redemption Netting Principal Amount™) and any related Restricted OID (as defined in the
Series B Note) shall be automatically cancelled in conmection therewith. Upon any Redeniption
Netting, any accrued and unpaid Interest (as defined in the Investor Note) then outstanding under
the Investor Note with respect to such Redemption Netting Principal Amount being cancelled in
such Redemption Netting shall be automatfically cancelled as of the date of such Redemption
Netting and, thereafter, such Redemption Netting Principal Amount of the Investor Note
(together with any accrued and unpeid Interest (as defined in the Investor Note) thereon then
outstanding) shall be deemed to be paid in full. For the avoidance of doubt, if prior to the date of
the applicable Redemption Netting all, or any portion, of a Redemption Restricted Amount
becomes Unrestricted Principal (as defined in the Series B Note) or, with respect to an
Installment Amount (as defined in the Series B Note), subject to a Deferral (as defined in the
Series B Note) or a waiver of an Equity Conditions Failure or such other event occurs whereafter
such portion of the Redemption Restricted Amount is not required to be redeemed on the
Redemption Date in accordance with the terms of the Series B Note (as amended, modified or
waived on or prior to such date)(each a “Reversed Redemption Restricted Amount™), solely
with respect to such Redemption Date, no Redemiption Netting shall occur with respect to such
Reversed Redemption Restricted Amount and any related Restricted OID shall not be cancelled
in connection therewith.
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(c)  Automatic Netting Upon any Banknuptcy Event of Default. Upon any
Banknuptcy Event of Default under the Series B Note, the Remaining Principal Amount as of
such time of determination, such portion of the outstanding obligations under the Series B Note
equal to the Remaining Investor Note Principal Amount shall automatically Net by the
cancellation of such portion of the outstanding obligations under the Series B Note in exchange
for the sumrender and concurrent cancellation of the entire Investor Note (each, a “Bankruptcy
Event of Default Netting”) and any related Restricted OID shall be cancelled in cormection
therewith. For the avoidance of doubt, upon any Banknuptcy Event of Default Netting, all
accrued and unpaid Interest (as defined in the Investor Note) then outstanding under the Investor
Note shall be automatically cancelled as of the date of such Bankruptcy Event of Default Netting
and, thereafter, the Investor Note shall be deemed to be paid in full and shall be null and void.
Each Banknuptcy Event of Default Netting shall be effective upon the date of the eariest
occurrence of a Bankruptcy Event (as defined in the Series B Note) under the Series B Note.

(d  Automatic Netting Upon Prohibited Transfers of the Series B Note. If for any
reason, the Series B Note or any interest in the Investor Note is pledged, assigned or transferred
to any Person other than the Company without the prior written consent of the Investor, whether
by contract, operation of law, court order or otherwise (each, a “Prohibited Transfer”), such
portion of the outstanding obligations under the Series B Note equal to 75% of the remaining
Restricted Principal (as defined in the Series B Note) (together with any related Restricted OID
with respect thereto) then outstanding under the Series B Note (with the remaining 25% of the
Restricted Principal (together with any related Restricted OID with respect thereto) of the Series
B Note automatically becoming Unrestricted Principal (as defined in the Series B Note)
thereunder) in exchange for the surender and concurrent cancellation of the entire Investor Note.
For the avoidance of doubt, upon any Prohibited Transfer, all accrued and wmpaid Inferest (as
defined in the Investor Note) then outstanding under the Investor Note shall be automatically
cancelled as of the date of such Prohibited Transfer and, thereafter; the Investor Note shall be
deemed to be paid in full and shall be null and void.

(e  Automatic Default Netting. Upon the occumence of any Investor Note
Acceleration (as defined in the Investor Note), such portion of the outstanding obligations under
the Series B Note equal to the Remaining Investor Note Principal Amount shall automatically
Net by the cancellation of such portion of the Restricted Principal under the Series B Note
(together with any related Restricted OID with respect thereto) in exchange for the sumender and
concurrent cancellation of the entire Investor Note (each, a “Default Netting”, and together with
the Bankruptcy Event of Default Netting, Redemption Netting and Event of Default Netting,
collectively, the “Netting Events”). Each Default Netting shall oocur on the date of such
Investor Note Acceleration. For the avoidance of doubt, upon any Default Netting, all accrued
and unpaid Interest (as defined in the Investor Note) then outstanding under the Investor Note
shall be automatically cancelled as of the date of such Default Netting and, thereafter, the
Investor Note shall be deemed to be paid in full and shall be null and void.

()  Miscellaneous.

(i) If an Unpaid Amount is unascertainable, the Investor may, acting in a
commercially reasonahle manner; estimate the Unpaid Amount thereof and Net in respect
of the estimate, subject to accounting to the Company when the Unpaid Amount is
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ascartained. For the avoidance of doubt, except with the written consent of the Investor
to a different application of Netting against any Unpaid Amounts, if Unpaid Amounts
exist with respect to both the Series B Notes and other Underlying Agreements, the
Netting shall be applied first to ohligations under such other Underdying Agreements
(until such obligations are satisfied in full) and thereafter to obligations under the Series
B Notes.

(i) Al Netting provisions of the Investor Note, including without limitation
the provisions set forth in Section 7 of the Investor Note, are hereby incorporated in this
Agreement and made a part hereof as if such provisions were set forth herein,

(i) The right of Netting provided for in this Section 3 is in addition to but
without duplication of, and not in limitation of, any other right or remedy available to the
Parties, whether arising under this Agreement or any Underlying Agreement, or any other
agreement, under applicable law, in equity, or otherwise. The Netting provided in this
Section 3 shall be permitted without regard to fair market value of the Series B Note or
the Investor Note at any given time of determination and without giving effect to
equitable subordination or any other condition effecting the rank or priority of any
Obhligations under any Underlying Agreement.

(iv) The Netting Party shall give the Other Party notice of any Netting
pursuant to this Section 3, as soon as practicable thereafter, provided that failure to give
such notice shall not affect the validity of the Netting.

4, Representations and Warranties. As of the later of (x) the Closing Date (as
defined in the Securities Purchase Agreement) and (y) the Closing Date (as defined in the Note
Purchase Agreement) (such later date, the “Effective Date”), each Party represents and warrants
to the other Party that (i) it is duly organized, validly existing, and in good standing under the
laws of the jursdiction of its incorporation, formation, or organization and any other
jurisdictions where its activities so require, has all necessary power and authority to execute and
deliver this Agreement and to perform its obligations hereunder and has taken all necessary
actions to authorize such execution, delivery, and performance; (i) the person signing this
Agreement on its behalf was duly authorized to do so on its behalf on the Effective Date; (iii)
this Agreement and the Underlying Agreements to which it is a party constitute its legal, valid,
and hinding obligations, enforoeable against it in accordance with their temms, subject to
applicable bankruptcy, reorganization, insolvency, conservatorship, receivership, moratorium, or
other similar laws affecting creditors' rights generally and subject, as to enforceahility, to
equitable principles of general application (regardless of whether enforoement is sought in a
proceeding in equity or at law); (iv) its execution and delivery of this Agreement does not
contravene, or constite a default under, any provision of applicable law or regulation
(including, without limitation, any order, decres, judgment, injunction, or other judicial or
govemmental restriction applicable to such Party or any portion of its assets) or of the
organizational documents of such Party, or of any material agreement, judgment, injunction,
order, decree or other instrument hinding upon such Party or result in the creation or imposition
of any lien on any asset of such Party other than as provided herein; and (v) the jurisdiction of
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the Company’s incorporation, formation, or organization and the location of its chief executive
office are correctly set forth in the Underdying Agreements.

5. Interpretation. The Parties intend that (a) this Agreement constitute and be
deemed to be a “master netting agreement” (or any substantially similar term) and that the
Parties be deemed to be “master netting agreement participants™ (or any substantially similar
term) within the meaning of, and as such tenms are used in, any law, rule, requlation, stafute, or
order applicable to the Parties' rights herein, whether now or hereafter enacted or made
applicahle, including, but not limited to, the Bankruptcy Code at 11 U.S.C. §§ 101(25), 101(47),
101(53B), 741(7) and 761(4); and (b) all Netting effectuated pursuant to this Agreement or any
Underlying Agreement, be govermed by the following Bankrupicy Code sections in the event of
the bankruptcy of either Party: (i) Sections 555, 556, 559 and 560; (ii) Section 362(b)(6), (7)
and/or (17); (iii) Sections 546(e)-(g); and (iv) Section 548(d)(2). The Parties also agree that such
Netting contemplated hereunder or under any Underlying Agreement arise under “securities
contracts” and constitute “settlement payments™ as set forth in Sections 101 and 741 of the
Bankruptcy Code. The Parties further intend that the Underdying Agreements constitute
“securities contracts” as such term is defined in the Bankruptcy Code. Moreover, with respect to
any Underlying Agreement, each Party thereto constitutes a “stockbroker”, “financial institution”
or “securities clearing agency” within the meaning of, and as such terms are used in the
Bankruptcy Code and/or any law, rule, regulation, stafute, or order applicable to the Parties'
nights herein, whether now or hereafter enacted or made applicable.

6.  Conflicts and Inconsistencies. In the event of any conflict or inconsistency
between any provision of this Agreement and any provision of any Undedying Agreement
conceming the matters set forth in this Agreement, the provisions of this Agreement shall
govem.

7. Miscellaneous.

(@ Govening Law; Jurisdiction; Jury Trial. All questions conceming the
construction, validity, enforcement and interpretation of this Agreement shall be govemed by the
intemal laws of the State of New Y ork, without giving effect to any choice of law or conflict of
law provision or rule (whether of the State of New York or any other jurisdictions) that would
cause the application of the laws of any jurisdictions other than the State of New York. Each
party hereby imevocably submits to the exclusive jurisdiction of the state and federal courts
sitting in The City of New York, Borough of Manhattan, for the adjudication of any dispute
hereunder or in connection herewith or with any transaction contemplated hereby or discussed
herein, and hereby inevocably waives, and agrees not to assert in any suit, action or proceeding,
any claim that it is not personally subject to the jurisdiction of any such court, that such suit,
action or proceeding is brought in an inconvenient forum or that the venue of such suit, action or
proceeding is improper. Each party hereby imevocably waives personal service of process and
consents to process being served in any such suit, action or proceeding by mailing a copy thereof
to such party at the address for such notices to it under this Agreement and agrees that such
service shall constitute good and sufficient service of process and notice thereof. Nothing
contained herein shall be deemed to limit in any way any right to serve process in any manner
permitted by law. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT
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MAY HAVE TO, AND AGREES NOT TO REQUESI, A JURY TRIAL FOR THE
ADJUDICATION OF ANY DISPUTE HEREUNDER OR IN CONNECTION WITH OR
ARISING OUT OF THIS AGREEMENT OR ANY TRANSACTION CONTEMPLATED
HEREBY.

(h)  Counterparts. This Agreement may be executed in two or more identical
counterparts, all of which shall be considered one and the same agreement and shall become
effective when counterparts have been signed by each party and delivered to the other party. In
the event that any signature is delivered by facsimile transmission or by an e-mail which contains
a portable document format (.pdf) file of an executed signature page, such signature page shall
create a valid and hinding obligation of the party executing (or on whose hehalf such signature is
executed) with the same force and effect as if such signature page were an original thereof,

(0  Headings; Gender. The headings of this Agreement are for convenience of
reference and shall not form part of, or affect the interpretation of, this Agreement. Unless the
context cleady indicates otherwise, each pronoun herein shall be deemed to include the
masculine, feminine, neuter, singular and plural forms thereof. The terms “including,”
“includes,” “include” and words of like import shall be construed broadly as if followed by the
words “without limitation.” The terms “herein,” “hereunder,” “hereof” and words of like import

refer to this entire Agreement instead of just the provision in which they are found.

(d  Severability. If any provision of this Agreement shall be invalid or
unenforceahle in any jurisdiction, such invalidity or unenforveability shall not affect the validity
or enforoeahility of the remainder of this Agreement in that junisdiction or the validity or
enforveahility of any provision of this Agreement in any other jurisdiction. The Parties intend
that this Agreement be construed to give full effect to the intent of the Parties with respect to the
Netting provisions contained herein, If any portion of the Netting contemplated herein shall be
in any respect deemed or held to be invalid, illegel, or unenforceable, all other provisions of this
Agreement shall survive.

(e  Amendments. No provision of this Agreement may be amended or waived other
than by an instrument in writing signed by the Company and the Investor.

(f)  Notices. Any notices, consents, waivers or other communications required or
pemitted to be given under the tems of this Agreement shall be govemed by the provisions of
Section (f) of the Securities Purchase Agreement.

(@) Successors and Assigns. This Agreement shall be binding upon and imure to the
benefit of the parties and their respective successors and assigns. No party may assign this
Agreement or any rights or obligations hereunder without the prior written consent of the other
party.

(h)  No Third Party Beneficiaries. This Agreement is intended for the benefit of the
parties hereto and their respective permitted successors and assigns, and is not for the benefit of,
normay any provision hereof be enforced by, any other Person.

(i)  Survival. The representations, warranties, agreements and covenants shall survive
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the Effective Date. The Investor shall be responsible only for its own representations, werranties,
agreements and covenants hereunder.

()  Further Assurances. Each party shall do and perfonm, or cause to be done and
performed, all such further acts and things, and shall execute and deliver all such other
agreements, certificates, instruments and documents, as any other party may reasonably request
in order to cany out the intent and accomplish the purposes of this Agreement and the
consummation of the transactions contemplated herehy.

(k) Construction. The language used in this Agreement will be deemed to be the
language chosen by the parties to express their mutual infent, and no rules of strict construction
will be applied against any party.

() No Waiver. A failure or delay in exercising any right, power, or privilege in
respect of any Underlying Agreement or this Agreement will not be presumed to operate as a
waiver of that right, power, or privilege, and a single or partial exercise of any right, power, or
privilege will not be presumed to preclude any subsequent or further exercise of that right,
power, or privilege, or the exertise of any otherright, power, or privilege.

(m) Term. This Agreement shall continue in effect from the Effective Date il
terminated by agreement of the Parties or, if earlier, such time as no Investor Note remains

[Signature Page Follows]
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IN WITNESS WHEREOF, the Investor and the Company have caused their respective
signafire page to this Master Netting Agreement to be duly executed as of the date first written
ahove.

COMPANY:
PHUNWARE, INC.

By:

Name:
Title:
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IN WITNESS WHEREOQF, the Investor and the Compeny have caused their
respective signatire page to this Master Netting Agreement to be duly executed as of the
date first written above.

INVESTORS:

ALTO OPPORTUNITY MASTER FUND, SPC -
SEGREGATED MASTER PORTFOLIO B

Title:
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NEITHER THE ISSUANCE AND SALE OF THE SECURITIES REPRESENTED BY
THIS WARRANT NOR THE SECURITIES INTO WHICH THESE SECURITIES ARE
EXERCISABLE HAVE BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933,
AS AMENDED, OR APPLICABLE STATE SECURITIES LAWS. THE SECURITIES
MAY NOT BE OFFERED FOR SALE, SOLD, TRANSFERRED OR ASSIGNED (I) IN
THE ABSENCE OF (A) AN EFFECTIVE REGISTRATION STATEMENT FOR THE
SECURITIES UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR (B) AN
OPINION OF COUNSEL TO THE HOLDER (IF REQUESTED BY THE COMPANY), IN
A FORM REASONABLY ACCEPTABLE TO THE COMPANY, THAT REGISTRATION
IS NOT REQUIRED UNDER SAID ACT OR (II) UNLESS SOLD OR ELIGIBLE TO BE
SOLD PURSUANT TO RULE 144 OR RULE 144A UNDER SAID ACT.
NOTWITHSTANDING THE FOREGOING, THE SECURITIES MAY BE PLEDGED IN
CONNECTION WITH A BONA FIDE MARGIN ACCOUNT OR OTHER LOAN OR
FINANCING ARRANGEMENT SECURED BY THE SECURITIES. THE NUMBER OF
SHARES OF COMMON STOCK ISSUABLE UPON EXERCISE OF THIS WARRANT
MAY BE LESS THAN THE AMOUNTS SET FORTH ON THE FACE HEREOF
PURSUANT TO SECTION 1(a) OF THIS WARRANT.

PHUNWARE, INC.
WARRANT TO PURCHASE COMMON STOCK

Warrant No.:
Date of Issuance: July , 2020 (“Issuance Date”)

Phunware, Inc., a Delaware corporation (the “Company™), hereby certifies that, for good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Alto
Opportumity Master Fund, SPC - Segregated Master Portfolio B, the registered holder hereof orits
permitted assigns (the “Holder™), is entitled, subject to the terms set forth below, to purchase from
the Company, at the Exercise Price (as defined below) then in effect, upon exercise of this Warrant
to Purchase Common Stock (including any Warrants to Purchase Common Stock issued in
exchange, transfer or replacement hereof, the “Warrant”), at any time or times on or after the
Issuance Date, but not after 11:59 p.m., New'Y ork time, on the Expiration Date (as defined below),
2,160,000 (subject to adjustment as provided herein) fully peid and non-assessable shares of
Common Stock (as defined below) (the “Warrant Shares”, and such number of Warrant Shares,
the “Warrant Number™). Except as otherwise defined herein, capitalized terms in this Warrant
shall have the meanings set forth in Section 19. This Warrant is one of the Warrants to Purchase
Common Stock (the “SPA Warrants”) issued pursuant to Section 1 of that certain Securities
Purchase Agreement, dated as of July 14, 2020 (the “Subscription Date”), by and among the
Company and the investors (the “Buyers”) referred to therein, as amended from time to time (the
“Securities Purchase Agreement”).

1. EXERCISE OF WARRANT.

(@  Mechanics of Exercise. Subject to the terms and conditions hereof (including,
without limitation, the limitations set forth in Section 1(f)), this Warrant may be exercised by the
Holder on any day on or after the Issuance Date (an “Exercise Date”), in whole or in part, by
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delivery (whether via facsimile or otherwise) of a written notice, in the form attached hereio as
Exhibit A (the “Exercise Notice”), of the Holder’s election to exercise this Warrant. Within one
(1) Trading Day following an exercise of this Warrant as aforesaid, the Holder shall deliver
payment to the Company of an amount equal to the Exercise Price in effect on the date of such
exercise multiplied by the mumber of Warrant Shares as to which this Warrant was so exercised
(the “Aggregate Exercise Price”) in cash or via wire transfer of immediately available funds if
the Holder did not notify the Company in such Exercise Notice that such exercise was made
pursuant to a Cashless Exertise (as defined in Section 1(d)). The Holder shall not be required to
deliverthe original of this Warrant in orderto effect an exercise hereunder. Execution and delivery
of an Exercise Notice with respect to less than all of the Warrant Shares shall have the same effect
as cancellation of the original of this Warrant and issuance of a new Warrant evidencing the night
to purchase the remaining number of Warrant Shares. Execution and delivery of an Exercise
Notice for all of the then-remaining Warrant Shares shall have the same effect as cancellation of
the original of this Warrant after delivery of the Warrant Shares in accordance with the terms
hereof. On or before the first (1%) Trading Day following the date on which the Company has
received an Exercise Notice, the Company shall transmit by facsimile or electronic mail an
acknowledgment of confirmation of receipt of such Exercise Notice, in the form attached hereto
as Exhibit B, to the Holder and the Company’s transfer agent (the “Transfer Agent”), which
confination shall constitute an instruction to the Transfer Agent to process such Exertise Notice
in accordance with the terms herein. On or before the second (2nd) Trading Day following the
date on which the Company has received such Exercise Notice (or such ealier date as required
pursuant to the 1934 Act or other applicable law, rule or regulation for the settlement of a trade of
such Warrant Shares initiated on the applicable Exercise Date), the Company shall (X) provided
that the Transfer Agent is participating in The Depository Trust Company (“DTC”) Fast
Automated Securities Transfer Program, upon the request of the Holder, credit such aggregate
number of shares of Common Stock to which the Holder is entitled pursuant to such exercise to
the Holder’s or its designee’s balance account with DTC through its Deposit/Withdrawal at
Custodian system, or (Y) if the Transfer Agent is not participating in the DTC Fast Automated
Securities Transfer Program, upon the request of the Holder, issue and deliver (via reputable
ovemight courier) to the address as specified in the Exercise Notice, a certificate, registered in the
name of the Holder orits designee, forthe number of shares of Common Stock to which the Holder
shall be entitled pursuant to such exercise. Upon delivery of an Exercise Notice, the Holder shall
be deemed for all corporate purposes to have become the holder of record of the Warrant Shares
with respect to which this Warrant has been exercised, immespective of the date such Warrant Shares
are credited to the Holder’s DTC account or the date of delivery of the certificates evidencing such
Warrant Shares (as the case may be). If this Warrant is submitted in connection with any exercise
pursuant to this Section 1(a) and the number of Warrant Shares represented by this Warrant
submitted for exercise is greater than the mmnber of Warrant Shares being acquired upon an
exertise and upon surrender of this Warrant to the Company by the Holder, then, at the request of
the Holder, the Company shall as soon as practicable and in no event later than two (2) Business
Days after any exercise and at its own expense, issue and deliver to the Holder (or its designee) a
new Warrant (in accordance with Section 7(d)) representing the right to purchase the number of
Warrant Shares purchasable immediately prior to such exercise under this Warrant, less the
number of Warrant Shares with respect to which this Wanrant is exercised. No fractional shares
of Common Stock are to be issued upon the exercise of this Wanrant, but rather the mumber of
shares of Common Stock to he issued shall be rounded up to the nearest whole mmmber. The
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Company shall pay any and all transfer, stamp, issuance and similar taxes, costs and expenses
(including, without limitation, fees and expenses of the Transfer Agent) that may be payable with
respect to the issuance and delivery of Wamant Shares upon exercise of this Warrant.
Notwithstanding the foregoing, except in the case where an exercise of this Warrant is validly
made pursuant to a Cashless Exercise, the Company’s failure to deliver Warrant Shares to the
Holder on or prior to the later of (i) two (2) Trading Days after receipt of the applicable Exercise
Notice (or such eatlier date as required pursuant to the 1934 Act or other applicable law, rnule or
regulation for the settlement of a trade of such Warrant Shares initiated on the applicable Exercise
Date) and (1) one (1) Trading Day after the Company’s receipt of the Aggregate Exercise Price
(orvalid notice of a Cashless Exertise) (such later date, the “Share Delivery Date”) shall not be
deemed to be a breach of this Warrant. Notwithstanding anything to the contrary contained in this
Wamant or the Registration Rights Agreement, after the effective date of the Registration
Statement (as defined in the Registration Rights Agreement) and prior to the Holder’s receipt of
the notice of a Grace Period (as defined in the Registration Rights Agreement), the Company shall
cause the Transfer Agent to deliver unlegended shares of Common Stock to the Holder (or its
designee) in connection with any sale of Registrable Securities (as defined in the Registration
Rights Agreement) with respect to which the Holder has entered into a contract for sale, and
delivered a copy of the prospectus included as part of the particular Registration Statement to the
extent applicable, and for which the Holder has not yet settied. From the Issuance Date through
and including the Expiration Date, the Cormpeny shall maintain a transfer agent that participates in

the DTC’s Fast Automated Securities Transfer Program.

(b)  Exerise Price  For purposes of this Warrant, “Exercise Price” means $4.00,
subject to adjustment as provided herein.

(c)  Company’s Failure to Timely Deliver Securities. If the Compeny shall fail, forany
reason or for no reason, on or prior to the Share Delivery Date, either (1) if the Transfer Agent is
not participating in the DTC Fast Automated Securities Transfer Program, to issue and deliver to
the Holder (orits designee) a certificate for the mumber of Warrant Shares to which the Holderis
entitled and register such Warrant Shares on the Company’s share register or, if the Transfer Agent
is participating in the DTC Fast Automated Securities Transfer Program, to credit the balance
account of the Holder or the Holder’s designee with DTC for such number of Warrant Shares to
which the Holder is entitled upon the Holder’s exercise of this Warrant (as the case may be) or (II)
if a Registration Statement covering the resale of the Warrant Shares that are the subject of the
Exercise Notice (the “Unavailable Warrant Shares”) is not available for the resale of such
Unavailable Warrant Shares and the Company fails to promptly, but in no event later than as
required pursuant o the Registration Rights Agresment (x) so notify the Holder and (y) deliver
the Warrant Shares electronically without any restrictive legend by crediting such aggregate
number of Warrant Shares to which the Holder is entitled pursuant to such exercise to the Holder’s
orits designee’s balance account with DTC through its Deposit/Withdrawal At Custodian system
(the event described in the immediately foregoing clause (II) is hereinafter referred as a “Notice
Failure” and together with the event described in clause (I) above, a “Delivery Failure™), then, in
addition to all other remedies available to the Holder; (X) the Company shall pay in cash to the
Holder on each day after the Share Delivery Date and during such Delivery Failure an amount
equal to 2% of the product of (A) the sum of the number of shares of Common Stock not issued to
the Holder on or prior to the Share Delivery Date and to which the Holder is entitled, multiplied
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hy (B) any trading price of the Common Stock selected by the Holderin writing as in effect at any
time churing the period beginning on the applicable Exercise Date and ending on the applicable
Share Delivery Date, and (Y) the Holder, upon written notice to the Company, may void its
Exertise Notice with respect to, and retain or have retumed, as the case may be, any portion of this
Warrant that has not been exercised pursuant to such Exercise Notice; provided that the voiding
of an Exercise Notice shall not affect the Company’s obligations to make any payments which
have accrued prior to the date of such notice pursuant to this Section 1(c) orotherwise. Inaddition
to the foregoing, if on or prior to the Share Delivery Date either (1) the Transfer Agent is not
participating in the DTC Fast Automated Securities Transfer Program, the Company shall fail to
issue and deliver to the Holder (or its designee) a certificate and register such shares of Common
Stock on the Company’s share register or, if the Transfer Agent is participating in the DTC Fast
Automated Securities Transfer Program, the Transfer Agent shall fail to credit the balance account
of the Holder or the Holder’s designee with DTC for the number of shares of Common Stock to
which the Holder 1s entitled upon the Holder’s exercise hereunder or pursuant to the Company’s
obligation pursuant to clause (ii) below or(IT) a Notice Failure occurs, and if on or after such Share
Delivery Date the Holder purchases (in an open market transaction or otherwise) shares of
Common Stock corresponding to all or any portion of the number of shares of Common Stock
issuable upon such exercise that the Holder is entitled to receive from the Company and has not
received from the Company in connection with such Delivery Failure or Notice Failure, as
applicable (a “Buy-In”), then, in addition to all other remedies available to the Holder, the
Company shall, within two (2) Business Days after the Holder's request and in the Holder’s
discretion, either (1) pay cash to the Holder in an amount equal to the Holder’s total purchase price
(including brokerage commissions and other out-of-pocket expenses, if any) for the shares of
Common Stock so purchased (including, without limitation, by any other Person in respect, oron
hehalf, of the Holder) (the “Buy-In Price”), at which point the Company’s obligation to so issue
and deliver such certificate (and to issue such shares of Common Stock) or credit the balance
account of such Holder or such Holder's designee, as applicable, with DTC for the mmber of
Warrant Shares to which the Holder is entitled upon the Holder’s exercise hereunder (as the case
may be) (and to issue such Warrant Shares) shall teminate, or (i) promptly honor its obligation
to so issue and deliver to the Holder a certificate or certificates representing such Warrant Shares
or credit the balance account of such Holder or such Holder's designee, as applicable, with DTC
for the number of Warrant Shares to which the Holder is entitled upon the Holder’s exercise
hereunder (as the case may be) and pay cash to the Holder in an amount equal to the excess (if
any) of the Buy-In Price overthe product of (A) such mmber of Warrant Shares nuiltiplied by (B)
the lowest Closing Sale Price of the Common Stock on any Trading Day duing the period
commencing on the date of the applicable Exercise Notice and ending on the date of such issuance
and payment under this clause (ii) (the “Buy-In Payment Amount”). Nothing shall limit the
Holder’s right to pursue any other remedies available to it hereunder, at law or in equity, including,
without limitation, a decree of specific performance and/or injunctive relief with respect to the
Company’s failure to timely deliver certificates representing shares of Common Stock (or to
electronically deliver such shares of Common Stock) upon the exercise of this Warrant as required
pursuant to the terms hereof. While this Wanrant is outstanding, the Company shall cause its
transfer agent to participate in the DTC Fast Automated Securities Transfer Program. In addition
to the foregoing rights, (i) if the Cormpany fails to deliver the applicable mumber of Warrant Shares
upon an exercise pursuant to Section 1 by the applicable Share Delivery Date, then the Holder
shall have the right to rescind such exercise in whole orin part and retain and/or have the Compeny
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retum, as the case may be, any portion of this Warrant that has not been exercised pursuant to such
Exercise Notice; provided that the rescission of an exercise shall not affect the Company’s
obligation to make any payments that have accrued priorto the date of such notice pursuant to this
Section Error! Reference source not found. or otherwise, and (ii) if a registration statement
covering the issuance or resale of the Warrant Shares that are subject to an Exercise Notice is not
available for the issuance or resale, as applicable, of such Wamrant Shares and the Holder has
submitted an Exercise Notice prior to receiving notice of the non-availahility of such registration
statement and the Company has not already delivered the Warrant Shares underlying such Exercise
Notice electronically without any restrictive legend by crediting such aggregate numberof Warrant
Shares to which the Holder is entitled pursuant to such exercise to the Holder’s or its designee’s
balance account with DTC throughiits Deposit/ Withdrawal At Custodian system, the Holder shall
have the option, by delivery of notice to the Company, to (x) rescind such Exercise Noticeinwhole
orin part and retain or have rebumed, as the case may be, any portion of this Wanrant that has not
been exercised pursuant to such Exercise Notice; provided that the rescission of an Exercise Notice
shall not affect the Company’s obligation to make any payments that have accrued prior to the date
of such notice pursuant to this Section Error! Reference source not found. or otherwise, and/or
(v) switch some orall of such Exercise Notice from a cash exertise to a Cashless Exercise.

(d  Cashless Exemise. Notwithstanding anything contained herein to the conirary
(other than Section 1(f) below), if at the time of exercise hereof a Registration Statement (as
defined in the Registration Rights Agreement) is not effective (or the prospectus contained therein
is not available for use) for the resale by the Holder of all of the Warrant Shares, then the Holder
may, inits sole discretion, exercise this Warrant in whole orin part and, inlieu of making the cash
payment otherwise contemplated to be made to the Company upon such exercise in payment of
the Aggregate Exercise Price, elect instead to receive upon such exercise the “Net Number” of
Warrant Shares determined according to the following formula (a “Cashless Exercise”):

Net Number =(A xB) - (AxC)
D

For purposes of the foregoing formula:

A=the total mmber of shares with respect to which this Warrant is then being
exercised.

B =the quotient of (x) the sum of the VWAP of the Common Stock of each of the
twenty (20) Trading Days ending at the close of business on the Principal Market
immediately prior to the time of exercise as set forth in the applicable Exercise
Notice, divided by (y) twenty (20).

C =the Exertise Price then in effect for the applicable Warrant Shares at the time
of such exercise.

D =as applicahle: (i) the Closing Sale Price of the Common Stock on the Trading
Day immediately preceding the date of the applicable Exercise Notice if such
Exercise Notice is (1) both executed and delivered pursuant to Section 1(a) hereof
on a day that is not a Trading Day or (2) both executed and delivered pursuant to
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Section 1(a) hereof on a Trading Day prior to the opening of “regular trading hours”
(as defined in Rule 600(b)(64) of Regulation NMS promulgated under the federal
securities laws) on such Trading Day, (ii) the Bid Price of the Common Stock as of
the time of the Holder’s execution of the applicable Exercise Notice if such
Exercise Notice 1s executed during “regular trading hours™ on a Trading Day and
is delivered within two (2) hours thereafter pursuant to Section 1(a) hereof, or (iii)
the Closing Sale Price of the Common Stock on the date of the applicable Exercise
Notice if the date of such Exercise Notice is a Trading Day and such Exercise
Notice s hoth executed and delivered pursuant to Section 1(a) hereof afterthe close

of “regular trading hours™ on such Trading Day.

If the Warrant Shares are issued in a Cashless Exercise, the parties acknowledge
and agree that in accordance with Section 3(a)(9) of the 1933 Act, the Warrant Shares take on the
registered characteristics of the Wamrants being exercised.  For purposes of Rule 144(d)
promulgated under the 1933 Act, as in effect on the Subscription Date, it is intended that the
Warrant Sharesissued in a Cashless Exercise shall be deemed to have been acquired by the Holder,
and the holding period for the Warrant Shares shall be deemed to have commenced, on the date
this Warrant wes originally issued pursuant to the Securities Purchase Agreement.

()  Disputes. Inthe case of adispute as to the determination of the Exercise Price or
the arithmetic calculation of the number of Warrant Shares to be issued pursuant to the terms
hereof, the Company shall promptly issue to the Holder the number of Warrant Shares that are not
disputed and resolve such dispute in accordance with Section 15.

()  Limitations on Exercises.

()  Benefidial Ownership. The Company shall not effect the exercise of any
portion of this Warrant, and the Holder shall not have the right to exercise any portion of
this Warrant, pursuant to the terms and conditions of this Warrant and any such exercise
shall be null and void and treated as if never made, to the extent that after giving effect to
such exerdise, the Holder together with the other Attribution Parties collectively would
beneficially own in excess of 4.99% (the “Maximum Percentage”) of the shares of
Common Stock outstanding immediately after giving effect to such exercise. Forpurposes
of the foregoing sentence, the aggregate number of shares of Common Stock beneficially
owned by the Holder and the other Attribution Parties shall include the number of shares
of Common Stock held by the Holder and all other Atiribution Parties plus the muber of
shares of Cormmon Stock issuable upon exercise of this Warrant with respect to which the
determination of such sentence is being made, but shall exclude shares of Common Stock
which would be issuable upon (A) exertise of the remaining, wnexercised portion of this
Warrant beneficially owned by the Holder or any of the other Atiribution Parties and (B)
exercise or conversion of the unexercised orunconverted portion of any other securities of
the Company (including, without limitation, any convertible notes or convertible preferred
stock or warrants, including other SPA Wanrants) beneficially owned by the Holder or any
other Attribution Party subject to a limitation on conversion or exercise analogous to the
limitation contained in this Section 1(£)(i). For purposes of this Section 1(f)(i), beneficial
ownership shall be calculated in accordance with Section 13(d) of the 1934 Act. For
purposes of determining the number of outstanding shares of Common Stock the Holder
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may acquire upon the exercise of this Warrant without exceeding the Maxinmum
Percentage, the Holder may rely on the umber of outstanding shares of Common Stock as
reflected in (x) the Company’s most recent Annual Report on Form 10-K, Quarterly Report
on Form 10-Q, Current Report on Form 8K orother public filing with the SEC, as the case
may be, (y) a more recent public announcement by the Company or (z) any other written
notice by the Company or the Transfer Agent, if any, seifing forth the number of shares of
Common Stock outstanding (the “Reported Outstanding Share Number™). If the
Company receives an Exercise Notice from the Holder at a time when the actual number
of outstanding shares of Common Stock is less than the Reported Outstanding Share
Number, the Company shall (i) notify the Holder in writing of the mmnber of shares of
Common Stock then outstanding and, to the extent that such Exercise Notice would
otherwise cause the Holder’s beneficial ownership, as determined pursuant to this Section
1(H)(), to exceed the Maximum Perventage, the Holder nmust notify the Company of a
reduced number of Warrant Shares to be acquired pursuant to such Exercise Notice (the
number of shares by which such purchase is reduced, the “Reduction Shares”) and (ii) as
soon as reasonably practicable, the Company shall retum to the Holder any exercise price
paid by the Holder for the Reduction Shares. For any reason at any time, upon the written
or oral request of the Holder, the Company shall within one (1) Business Day confirm
orally and in writing or by electronic mail to the Holder the number of shares of Common
Stock then outstanding. In any case, the number of outstanding shares of Common Stock
shall be determined after giving effect to the conversion or exercise of securities of the
Company, including this Warrant, by the Holder and any other Attribution Party since the
date as of which the Reported Outstanding Share Number was reported. In the event that
theissuance of shares of Cormmon Stock to the Holder upon exercise of this Warrant results
in the Holder and the other Attribution Parties being deemed to beneficially own, in the
aggregate, more than the Maximum Perventage of the number of outstanding shares of
Common Stock (as determined under Section 13(d) of the 1934 Act), the number of shares
so issued by which the Holder’s and the other Attribution Parties’ aggregate beneficial
ownership exceeds the Maximum Percentage (the “Exoess Shares”) shall be deemed muill
and void and shall be cancelled ab initio, and the Holder shall not have the power to vote
or to transfer the Excess Shares. As soon as reasonably practicable after the issuance of
the Excess Shares has been deemed null and void, the Compeny shall retum to the Holder
the exercise price paid by the Holder for the Excess Shares. Upon delivery of a written
notice to the Company, the Holder may from time to time increase (with such increase not
effective until the sixty-first (61%) day after delivery of such notice) or decrease the
Maximum Percentage to any other percentage not in excess of 9.99% as specified in such
notioe; provided that (i) any such increase in the Maximum Percentage will not be effective
until the sixty-first (61%) day after such notice is delivered to the Company and (ii) any
such increase or decrease will apply only to the Holder and the other Atinbution Parties
and not to any other holder of SPA Warrants that is not an Atiribution Party of the Holder.
For purposes of clarity, the shares of Common Stock issuable pursuant to the terms of this
Warrant in excess of the Maximum Percentage shall not be deemed to be beneficially
owned by the Holder for any purpose including for purposes of Section 13(d) or Rule 16a-
1(a)(1) of the 1934 Act. No prior inahility to exercise this Warrant pursuant to this
paragraph shall have any effect on the applicahility of the provisions of this paragraph with
respect to any subsequent determination of exercisahility. The provisions of this paragraph
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shall be construed and implemented in a manner otherwise than in strict conformity with
the terms of this Section 1(f)(i) to the extent necessary to comrect this paragraph or any
portion of this paragraph which may be defective or inconsistent with the intended
beneficial ownership limitation contained in this Section 1(f)(i) or to make changes or
supplements necessary or desirable to propedy give effect to such limitation. The
limitation contained in this paragraph may not be waived and shall apply to a successor
holder of this Warrant.

(i)  Principal Market Regulation. The Company shall not issue any shares of
Common Stock upon the exercise of this Warrant if the issuance of such shares of Common
Stock (taken together with the issuance of such shares upon the exertise of the SPA
Warrants and the conversion of the Notes or otherwise pursuant to the terms of the Notes
or the SPA Warrants) would exceed the aggregate number of shares of Common Stock
which the Company may issue upon exercise or conversion or otherwise pursuant. to the
terms of the Notes or the SPA Warrants (as the case may be) of the Warrants and the Notes
without breaching the Company’s obligations under the rules or regulations of the Principal
Market (the number of shares which may be issued without violating such rules and
regulations, the “Exchange Cap”), except that such limitation shall not apply in the event
that the Company (A) obtains the approval of its stockholders as required by the applicable
rules of the Principal Market for issuances of shares of Common Stock in excess of such
amount or (B) obtains a written opinion from outside counsel to the Company that such
approval is not required, which opinion shall be reasonably satisfactory to the Holder.
Until such approval or such written opinion is obtained, no Buyer shall be issued in the
aggregate, upon conversion or exertise (as the case may be) of any Notes or any of the
SPA Warrants or otherwise pursuant. to the terms of the Notes or the SPA Warrants, shares
of Common Stock in an amount greater than the product of (i) the Exchange Cap as of the
Issuance Date multiplied by (ii) the quotient of (1) the original principal amount of Notes
issued to such Buyer pursuant. to the Securities Purchase Agreement on the Closing Date
(as defined in the Securities Purchase Agreement) divided by (2) the aggregate original
principal amount of all Notes issued to the Buyers pursuant to the Securities Purchase
Agreement on the Closing Date (with respect to each Buyer, the “Exchange Cap
Allocation™). 1In the event that any Buyer shall sell or otherwise transfer any of such
Buyer’s SPA Warrants, the transferee shall be allocated a pro rata portion of such Buyer’s
Exchange Cap Allocation with respect to such portion of such SPA Warrants so transferred,
and the restrictions of the prior sentence shall apply to such transferee with respect to the
portion of the Exchange Cap Allocation so allocated to such transferee. Upon conversion
and exercise in full of a holder’s Notes and SPA Warrants, the difference (if any) between
such holder’s Exchange Cap Allocation and the number of shares of Common Stock
actually issued to such holder upon such holder’s conversion in full of such Notes and such
holder’s exercise in full of such SPA Warrants shall be allocated, to the respective
Exchange Cap Allocations of the remaining holders of Notes and related SPA Warrants on
a pro rafa besis in proportion to the shares of Common Stock underlying the Notes and
related SPA Warrants then held by each such holder of Notes and related SPA Warrants.
In the event that the Company is then prohihited fromissuing any shares of Common Stock
pursuant to this Section 1(f)(ii) (the “Exchange Cap Shares”), in lieu of issuing and
delivering such Exchange Cap Shares to the Holder; the Company shall pay cash to the
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Holder in exchange for the cancellation of such portion of this Warrant exercisable into
such Exchange Cap Shares (the “Exchange Cap Payment Amount”) at a price equal to
the sum of (x) the product of (A) such number of Exchange Cap Shares and (B) the greatest
Closing Sale Price of the Common Stock on any Trading Day during the period
commencing on the date the Holder delivers the applicable Exertise Notice with respect to
such Exchange Cap Shares to the Company and ending on the date of such payment under
this Section 1(f)(ii) and (y) to the extent the Holder purchases (in an open market
transaction or otherwise) shares of Common Stock to deliver in satisfaction of asale by the
Holder of Exchange Cap Shares, any brokerage commissions and other out-of-pocket
expenses, if any, of the Holder incurred in connection therewith.

(i)  Investor Prepayment Limitations. Notwithstanding any provision of this
Warrant to the contrary, as of any time of determination, no more than the Maximum
Eligibility Number of Warrant Shares as of such time of determination shall be exercisable
hereunder.

()  Resevation of Shares.

(i)  Required Reserve Amount. So long as this Warrant remains outstanding,
the Company shall at all times keep reserved for issuance under this Warrant a mmnber of
shares of Common Stock at least equal to 100% of the maximum number of shares of
Common Stock as shall be necessary to satisfy the Company’s obligation to issue shares
of Common Stock under the SPA Warrants then outstanding (without regard to any
limitations on exercise) (the “Required Reserve Amount”); provided that at no time shall
the numberof shares of Common Stock reserved pursuant to this Section 1(g)(i) be reduced
other than proportionally in connection with any exercise or redemption of SPA Warrants
or such other event covered by Section 2(a) below. The Required Reserve Amount
(including, without limitation, each increase in the mumber of shares so reserved) shall be
allocated pro rata among the holders of the SPA Warrants based on number of shares of
Common Stock issuable upon exercise of SPA Warrants held by each holderon the Closing
Date (without regard to any limitations on exercise) or increase in the mumber of reserved
shares, as the case may be (the “Authorized Share Allocation™). Inthe event that a holder
shall sell or otherwise transfer any of such holder’s SPA Warrants, each transferee shall be
allocated a pro rata portion of such holder’s Authorized Share Allocation. Any shares of
Common Stock reserved and allocated to any Person which ceases to hold any SPA
Warrants shall be allocated to the remaining holders of SPA Warrants, pro rata based on
the mmnber of shares of Common Stock issuable upon exertise of the SPA Warrants then
held by such holders (without regard to any limitations on exercise).

(i) Insufficient Authorized Shares. If, notwithstanding Section 1(g)(i) above,
and not in limitation thereof, at any time while any of the SPA Wamants remain
outstanding, the Company does not have a sufficient umber of authorized and unreserved
shares of Cormmon Stock to satisfy its obligation to reserve the Required Reserve Amount
(an “Authorized Share Failure"), then the Company shall immediately take all action
necessary to increase the Company’s authorized shares of Common Stock to an amount
sufficient to allow the Company to reserve the Required Reserve Amowunt: for all the SPA
Wanrants then outstanding. Without limiting the generality of the foregoing sentence, as
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soon as practicable after the date of the ocourrence of an Authorized Share Failure, but in
no event later than sixty (60) days after the occurrence of such Authorized Share Failure,
the Company shall hold a meeting of its stockholders for the approval of anincrease in the
number of authorized shares of Common Stock. In connection with such meeting, the
Company shall provide each stockholder with a proxy statement and shall use ifs best
efforts to solicit its stockholders® approval of such increase in authorized shares of
Common Stock and to cause its board of directors to recommend to the stockholders that
they approve such proposal. [n the event that the Company is prohibited from issuing
shares of Common Stock upon an exertise of this Warrant due to the failure by the
Company to have sufficient shares of Common Stock available out of the authorized but
umissued shares of Common Stock (such unavailable mumber of shares of Common Stock,
the “Authorization Failure Shares”), in lieu of delivering such Authorization Failure
Shares to the Holder; the Company shall pay cash in exchange for the cancellation of such
portion of this Warrant exercisable into such Authorization Failure Shares at a price equal
to the sum of (i) the product of (x) such mmber of Authorization Failure Shares and (y)
the greatest Closing Sale Price of the Common Stock on any Trading Day during the period
commencing on the date the Holder delivers the applicable Exercise Notice with respect to
such Authorization Failure Shares to the Company and ending on the date of suchissuance
and payment under this Section 1(f); and (ii) o the extent the Holder purchases (in an open
market transaction or otherwise) shares of Common Stock to deliver in satisfaction of a
sdle by the Holder of Authorization Failure Shares, any Buy-In Payment Amowunt,
brokerage commissions and other out-of-pocket expenses, if any, of the Holderincurred in
connection therewith. Nothing contained in this Section Error! Reference source not
found. shall limit any obligations of the Comparny under any provision of the Securities
Purchase Agreement.

()  Right of Altemate Fxervise,

(i)  Eligihility for an Altemate Exercise. Notwithstanding anything herein to
the contrary, at any time after the oocurrence of an Event of Default (as defined in the
Notes) under the Notes (assuming, for such purpose, that the Notes remain outstanding as
of such time of determination and regardless of whether such Event of Default has been
cured orif the Holder has delivered an Event of Default Redemption Notice (as defined in
the Notes) to the Company) (each, an “Alternate Exercise Eligibility Date”), the
Company shall within one (1) Business Day deliver wiitten notice thereof via facsimile
and overnight courier (with next day delivery specified) (each, an “Alternate Exercise
Eligibility Notice”) to the Holder.

(i)  Altemate Exercise Mechanics. At any time after the occurrence of any
Alternate Exercise Eligibility Date, the Holder may, at such Holder’s option, exercise
(each, a “Alternate Exercise”) all, or any part of, this Warrant (such portion of this
Warrant being exercised, the “Alternate Exercise Amount™) into Common Stock at the
Alternate Exercise Price (with “Alternate Exercise Price” replacing “Exercise Price” for
all purposes hereunder with respect to such Altemate Exercise) by designating in the
Exertise Notice delivered pursuant to Section 1(a) that the Holder is electing to use the
Altemate Exertise Price for such exercise. Notwithstanding anything to the contrary in
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this Section 1(h), but subject to Section Error! Reference source not found., until the
Company delivers Common Stock representing the Altemate Exercise Amount to the
Holder, such Altemate Exercise Amount may be exercised by the Holder into Common
Stock pursuant to Section 1(a) without regard to this Section 1(h).

2. ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES. The
Exercise Price and mumber of Warrant Shares issuable upon exertise of this Warrant are subject
to adjustment from time to time as set forth in this Section 2.

(@  Stock Dividends and Splits. Without limiting any provision of Section 2(b),
Section 3 or Section 4, if the Company, at any time on or after the Subscription Date, (i) pays a
stock dividend on one or more classes of its then outstanding shares of Common Stock orotherwise
makes a distribution on any class of capital stock that is payable in shares of Common Stock, (ii)
subdivides (hy any stock split, stock dividend, recapitalization or otherwise) one or more classes
of its then outstanding shares of Cormmon Stock into a larger number of shares or (iii) combines
(by combination, reverse stock split orotherwise) one or more classes of its then outstanding shares
of Common Stock into a smaller number of shares, then in each such case the Exercise Price shall
be multiplied by a fraction of which the numerator shall be the number of shares of Common Stock
outstanding immediately before such event and of which the denominator shall be the mumber of
shares of Common Stock outstanding immediately after such event. Any adjustment made
pursuant to clause (i) of this paragraph shall become effective immediately after the record date
for the determination of stockholders entitled to receive such dividend or distribution, and any
adjustment pursuant to clause (ii) or (iii) of this paragraph shall become effective immediately
after the effective date of such subdivision or combination. If any event requiring an adjustment
under this paragraph oocurs during the period that an Exercise Price is calculated hereunder, then
the calculation of such Exercise Price shall be adjusted appropriately to reflect such event.

(b)  Adjustment Upon Issuance of Shares of Common Stock. If and whenever on or
after the Subscription Date, the Company grants issues or sells (or enters info any agreement to
grant, issue orsell), orin accordance with this Section 2 is deemed to have granted, issued or sold,
any shares of Common Stock (including the issuance or sale of shares of Common Stock owned
or held by or for the account of the Company, but excluding any Excluded Securities granted
issued or sold or deemed to have been granted issued or sold) for a consideration per share (the
“New I'ssuance Price”) less than a price equal to the Exercise Price in effect immediately priorto
such granting, issuance or sale or deemed granting issuance or sale (such Exercise Price then in
effect is referred to herein as the “Applicable Price”) (the foregoing a “Dilutive Issuance”), then
immediately after such Dilutive Issuance, the Exercise Price then in effect shall be reduced to an
amount equal to the New Issuance Price. For all purposes of the foregoing (including, without
limitation, determining the adjusted Exercise Price and the New Issuance Price under this
Section 2(h)), the following shall be applicable:

()  Issuanceof Options. If the Company in any manner grants, issues or sells
(or enters info any agreement to grant, issue or sell) any Options and the lowest price per
share for which one share of Common Stock is at any time issuable upon the exercise of
any such Option or upon conversion, exercise or exchange of any Convertible Securities
issuable upon exercise of any such Option or otherwise pursuant to the terms thereof is less
than the Applicable Price, then such share of Common Stock shall be deemed to be
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outstanding and to have been issued and sold by the Compeny at the time of the granting,
issuance or sale (or the time of execution of such agreement to grant, issue or sell, as
applicable) of such Option for such price per share. For purposes of this Section Error!
Reference sourcenot found., the “lowest price per share for which one share of Common
Stock is at any time issuable upon the exertise of any such Options or upon conversion,
exercise or exchange of any Convertible Securities issuable upon exercise of any such
Option or otherwise pursuant to the terms thereof” shall be equal to (1) the lower of (x)
the sum of the lowest amounts of consideration (if any) received or receivable by the
Company with respect to any one share of Cormmon Stock upon the granting, issuance or
sale (or pursuant to the agreement to grant, issue or sell, as applicable) of such Option,
upon exarise of such Option and upon conversion, exercise or exchange of any
Convertible Security issuable upon exercise of such Option or otherwise pursuant to the
terms thereof and (y) the lowest exercise price set forth in such Option for which one share
of Common Stock is issuable (or may become issuable assuming all possible market
conditions) upon the exercise of any such Options or upon conversion, exertise or
exchange of any Convertible Securities issuable upon exercise of any such Option or
otherwise pursuant to the terms thereof minus (2) the sum of all amounts paid or payable
to the holder of such Option (or any other Person) upon the granting, issuance or sale (or
the agreement to grant, issue or sell, as applicable) of such Option, upon exercise of such
Option and upon conversion, exertise or exchange of any Convertible Security issuable
upon exercise of such Option or otherwise pursuant to the terms thereof plus the value of
any other consideration received or receivable by, or benefit conferred on, the holder of
such Option (or any other Person). Except as contemplated below, no further adjustment
of the Exercise Price shall be made upon the actual issuance of such shares of Common
Stock or of such Convertible Securities upon the exercise of such Options or otherwise
pursuant to the terms of orupon the actual issuance of such shares of Common Stock upon
conversion, exercise or exchange of such Convertible Securities.

(i)  Issuance of Convertible Securities. If the Company in any manner issues
or sells (or enters into any agreement to issue or sell) any Convertible Securities and the
lowest price per share for which one share of Common Stock is at any time issuable upon
the conversion, exertise or exchange thereof or otherwise pursuant to the terms thereof is
less than the Applicable Price, then such share of Common Stock shall be deemed to be
outstanding and to have been issued and sold by the Company at the time of the issuance
or sale (or the time of execution of such agreement to issue or sell, as applicable) of such
Convertible Securities for such price per share. For the purposes of this Section 2(b)(ii),
the “lowest price per share for which one share of Common Stock 1s at any time 1ssuable
upon the conversion, exercise or exchange thereof or otherwise pursuant to the terms
thereof” shall be equal to (1) the lower of (x) the sum of the lowest amounts of
consideration (if any) received or receivable by the Compeny with respect to one share of
Common Stock upon the issuance or sale (or pursuant to the agreement to issue or sell, as
applicable) of the Convertible Security and upon conversion, exercise orexchange of such
Convertible Security or otherwise pursuant to the terms thereof and (y) the lowest
conversion price set forth in such Convertible Security for which one share of Common
Stock is issuable (or may become issuable assuming all possible market conditions) upon
conversion, exercise or exchange thereof or otherwise pursuant to the terms thereof minus
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(2) the sum of all amounts paid or payable to the holder of such Convertible Security (or
any other Person) upon the issuance or sale (or the agreement to issue or sell, as applicable)
of such Convertible Security plus the value of any other consideration received or
receivahle by, or benefit conferred on, the holder of such Convertible Security (orany other
Person). Except as contemplated below, no further adjustment of the Exercise Price shall
be made upon the actual issuance of such shares of Common Stock upon conversion,
exercise or exchange of such Convertible Securities or otherwise pursuant to the terms
thereof, and if any such issuance or sale of such Convertible Securities is made upon
exercise of any Options for which adjustment of this Warrant has been or is to be made
pursuant to other provisions of this Section 2(b), except as contemplated below, no further
adjustment of the Exertise Price shall be made by reason of such issuance orsde.

(i) Changein Option Price or Rate of Conversion. If the purchase or exercise
price provided for in any Options, the additional consideration, if any, payable upon the
issue, conversion, exercise or exchange of any Convertible Securities, or the rate at which
any Convertible Securities are convertible into or exercisable or exchangeable for shares
of Common Stock increases or decreases at any time (other than proportional changes in
CONVersion or exercise prices, as applicable, in connection with an event refened to in
Section 2(a)), the Exertise Price in effect at the time of such increase or decrease shall be
adjusted to the Exercise Price which would have been in effect at such time had such
Options or Convertible Securities provided for such increased or decreased purchase price,
additional consideration or increased or decreased conversion rate, as the case may be, at
the time initially granted, issued orsold. For purposes of this Section 2(b)(i), if the terms
of any Option or Convertible Secunty that was outstanding as of the Subscription Date are
increased or decressed in the manner described in the immediately preceding sentence,
then such Option or Convertible Security and the shares of Common Stock deemed issuable
upon exercise, conversion or exchange thereof shall be deemed to have been issued as of
the date of such increase or decrease. No adjustment pursuant to this Section 2(b) shall be
made if such adjustment would result in an increase of the Exercise Price then in effect.

(iv)  Calculation of Consideration Received. If any Option and/or Convertible
Security and/or Adjustment Right is issued in connection with the issuance or sale or
deemed issuance or sale of any other securities of the Company (as determined by the
Holder, the “Primary Security”, and such Option and/or Convertible Security and/or
Adjustment Right, the “Secondary Securities”), together comprising one integrated
transaction, (or one or more transactions if such issuances or sales or deemed issuances or
sales of securities of the Company either (A) have at least one investor or purchaser in
cormon, (B) are consummated in reasonable proximity to each other and/or (C) are
consummated under the same plan of financing) the agoregate consideration per share of
Common Stock with respect to such Primary Security shall be deemed to be equal to the
difference of (x) the lowest price per share for which one share of Common Stock was
issued (or was deemed to be issued pursuant to Section Error! Reference source not
found. or 2(b)(ii) above, as applicable) in such integrated transaction solely with respect
to such Primary Security, minus (y) with respect to such Secondary Securities, the sum of
(I) the Black Scholes Consideration Value of each such Option, if any, (IT) the fair market
value (as determined by the Holder in good faith) or the Black Scholes Consideration
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Value, as applicable, of such Adjustment Right, if any, and (IIT) the fair market value (as
determined by the Holder) of such Convertible Security, if any, in each case, as determined
on a per share hasis in accordance with this Section 2(b)(iv). If any shares of Common
Stock, Options or Convertible Securities are issued or sold or deemed to have been issued
or sold for cash, the consideration received therefor (for the purpose of determining the
consideration paid for such Common Stock, Option or Convertible Security, but not forthe
puarpose of the calculation of the Black Scholes Consideration Value) will be deemed to be
the net amount of consideration received by the Company therefor. If any shares of
Common Stock, Options or Convertible Securities are issued or sold for a consideration
other than cash, the amount of such consideration received by the Company (for the
purpose of determining the consideration paid for such Common Stock, Option or
Convertible Security, but not for the purpose of the calculation of the Black Scholes
Consideration Value) will be the fair value of such consideration, exocept where such
consideration consists of publicly traded securities, in which case the amount of
consideration received by the Compeny for such securities will be the arithimetic average
of the VWAPs of such security foreach of the five (5) Trading Days immediately preceding
the date of receipt. If any shares of Common Stock, Options or Convertible Securities are
issued to the owners of the non-surviving entity in connection with any merger in which
the Company is the surviving entity, the amowunt of consideration therefor (for the purpose
of determining the consideration paid for such Common Stock, Option or Convertible
Security, but not for the purpose of the calculation of the Black Scholes Consideration
Value) will be deemed to be the fair value of such portion of the net assets and business of
the non-surviving entity as is atfributable to such shares of Common Stock, Options or
Convertible Securities (as the case may be). The fairvalue of any consideration other than
cash or publicly traded securities will be determined jointly by the Company and the
Holder. If such parties are wnable to reach agreement within ten (10) days after the
occurrence of an event requiring valuation (the “Valuation Event”), the fairvalue of such
consideration will be determined within five (5) Trading Days after the tenth (10™) day
following such Valuation Event by an independent, reputable appraiser jointly selected by
the Company and the Holder. The determination of such appraiser shall be final and
hinding upon all parties absent manifest error and the fees and expenses of such appraiser
shall be bome hy the Conpany.

(v)  Record Date. If the Company takes a record of the holders of shares of
Common Stock for the purpose of entitling them (A) to receive a dividend or other
distribution payable in shares of Common Stock, Options or in Convertible Securities or
(B) to subscribe for or purchase shares of Common Stock, Options or Convertible
Securities, then such record date will be deemed to be the date of the issuance or sale of
the shares of Common Stock deemed to have been issued or sold upon the declaration of
such dividend or the making of such other distribution or the date of the granting of such
right of subscription or purchase (as the case may be).

(¢ Number of Warrant Shares. Simultaneously with any adjustment to the Exercise
Price pursuant to this Section 2, the number of Warrant Shares that may be purchased upon
exercise of this Warrant shall be increased or decreased proportionately, so that after such
adjustment. the aggregate Exercise Price payahle hereunder for the adjusted number of Warrant
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Shares shall be the same as the aggregate Exercise Price in effect immediately prior to such
adjustment (without regard to any limitations on exercise contained herein).

(d  Holder’s Right of Alternative Exercise Price Following Issuance of Certain Options
or Convertible Securities. In addition to and not in limitation of the other provisions of this
Section 2, if the Company in any manner issues or sells or enters into any agreement to issue or
sell, any Common Stock, Options or Convertible Securities (any such securities, “Variable Price
Securities”) after the Subscription Date that are issuable pursuant to such agreement or convertible
into or exchangeahle or exercisable for shares of Common Stock at a price which varies or may
vary with the market price of the shares of Common Stock, including by way of one or more
resef(s) to a fixed price, It exclusive of such fommilations reflecting customary anti-dilution
provisions (such as share splits, share combinations, share dividends and similar transactions)
(each of the formulations for such variable price being herein referred to as, the “Variable Price”),
the Company shall provide written notice thereof via facsimile and ovemight courier to the Holder
on the date of such agreement and the issuance of such Convertible Securities or Options. From
and after the date the Company enters into such agreement or issues any such Variable Price
Securities, the Holder shall have the right, but not the obligation, in its sole discretion to substitute
the Variahle Price for the Exercise Price upon exercise of this Warrant by designating in the
Exerise Notice delivered upon any exercise of this Warrant that solely for purposes of such
exercise the Holder is relying on the Variable Price rather than the Exercise Price then in effect.
The Holder’s election to rely on a Variable Price for a particular exercise of this Warrant shall not

obligrate the Holder to rely on a Variable Price for any future exercises of this Warrant.

()  Stock Combination Event Adjustment. If at any time and from time to time on or
after the Issuance Date there occurs any stock split, stock dividend, stock combination
recapitalization or other similar transaction involving the Common Stock (each, a “Stock
Combination Event”, and such date thereof, the “Stock Combination Event Date”) and the
Event Market Price is less than the Exercise Price then in effect (after giving effect to the
adjustment in clause 2(a) above), then on the sixteenth (16th) Trading Day inmediately following
such Stock Combination Event, the Exercise Price then in effect on such sixteenth (16th) Trading
Day (after giving effect to the adjustment in clause 2(a) above) shall be reduced (but in no event
increased) to the Event Market Price. For the avoidance of doubt, if the adjustment in the
immediately preceding sentence would otherwise result in an increase in the Exercise Price
hereinder, no adjustment shall be made.

(f)  OtherEvents. In the event that the Company (or any Subsidiary (as defined in the
Securities Purchase Agreement)) shall take any action to which the provisions hereof are not
strictly applicable, or; if applicable, would not operate to protect the Holder from dilution orif any
event occurs of the type conterplated by the provisions of this Section 2 but not expressly provided
for by such provisions (including, without limitation, the granting of stock appreciation rights,
phantom stock rights or other rights with equity feafures), then the Company’s board of directors
shall in good faith determine and implement an appropriate adjustment in the Exercise Price and
the mmber of Warrant Shares (if applicable) so as to protect the rights of the Holder, provided that
no such adjustment pursuant to this Section 2(f) will increase the Exercise Price or decrease the
number of Warrant Shares as otherwise determined pursuant to this Section 2, provided further
that if the Holder does not accept such adjustments as appropriately protecting its interests
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hereunder against such dilution, then the Company’s board of directors and the Holder shall agree,
in good faith, upon an independent investment bank of nationally recognized standing to make
such appropriate adjustments, whose determination shall be final and binding absent manifest error
and whose fees and expenses shall be bome by the Company.

(g Caculations. All calculations under this Section 2 shall be made by rounding to
the nearest cent or the nearest 1/100™ of a share, as applicable. The mumber of shares of Common
Stock outstanding at any given time shall not include shares owned or held by or for the account
of the Company, and the disposition of any such shares shall be considered an issuance or sale of
Common Stock.

(h  Voluntary Adjustment By Company. Subject to the nules and regulations of the
Principal Market, the Company may at any time during the term of this Warrant, with the prior
witten consent of the Required Holders (as defined in the Securities Purchase A greement), reduce
the then cunrent. Exercise Price and increase the then number of Warrant. Shares to any amount and
forany period of time deemed appropriate by the board of directors of the Company.

3. RIGHTS UPON DISTRIBUTION OF ASSETS. In addition to any adjustments pursuant
to Section 2 above, if the Company shall declare ormake any dividend or other distribution of its
assets (or rights to acquire its assets) to holders of shares of Common Stock, by way of retum of
capital or otherwise (including, without limitation, any distribution of cash, stock or other
securities, property, options, evidence of indebtedness or any other assets by way of a dividend,
spin off, reclassification, corporate rearangement, scheme of aangement or other similar
transaction) (a “Distribution”), at any time after the issuance of this Warrant, then, in each such
case, the Holder shall be entitled to participate in such Distribution to the same extent that the
Holder would have participated therein if the Holder had held the mmber of shares of Common
Stock acquirable upon conplete exercise of this Warrant (without regard to any limitations or
restrictions on exercise of this Wamant, including without limitation, the Maxinum Percentage)
immediately before the date on which a record is taken for such Distribution, or; if no such record
is taken, the date as of which the record holders of shares of Common Stock are to be determined
for the participation in such Distribution (provided, however, that to the extent that the Holder’s
right to participate in any such Distribution would result in the Holder and the other Atiribution
Parties exceeding the Maxinum Perventage, then the Holder shall not be entitled to participate in
such Distribution to the extent of the Maximum Percentage (and shall not be entitled to beneficial
ownership of such shares of Common Stock as a result of such Distribution (and beneficial
ownership) to the extent of any such excess) and the portion of such Distribution shall be held in
abeyance for the benefit of the Holder until such time or times, if ever; as its right thereto would
not result in the Holder and the other Atiribution Parties exceeding the Maximum Percentage, at
which time or times the Holder shall be granted such Distribution (and any Distributions declared
or made on such initial Distribution or on any subsequent Distribution held similarly in abeyance)
to the same extent as if there had been no such limitation).

4. PURCHASE RIGHTS; FUNDAMENTAL TRANSACTIONS.

(@  Purchase Rights. In addition to any adjustments pursuant to Section 2 above, if at
any time the Company grants, issues or sells any Options, Convertible Securities or rights to
purchase stock, warrants, securities or other property pro rata to the record holders of any class of
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Common Stock (the “Purchase Rights”), then the Holder will be entitled to acquire, upon the
terms applicable to such Purchase Rights, the aggregate Purchase Rights which the Holder could
have acquired if the Holder had held the number of shares of Common Stock acquirable upon
complete exercise of this Warrant (without regard to any limitations or restrictions on exercise of
this Warrant, including without limitation, the Maximum Percentage) immediately before the date
on which a record is taken for the grant, issuance or sale of such Purchase Rights, or; if no such
record is taken, the date as of which the record holders of shares of Common Stock are to be
determined for the grant, issuance or sale of such Purchase Rights (provided, however; that to the
extent that the Holder’s right to participate in any such Purchase Right would result in the Holder
and the other Attribution Parties exceeding the Maximum Peroentage, then the Holder shall not be
entitled to participate in such Purchase Right to the extent of the Maxinmmum Percentage (and shall
not be entitled to beneficial ownership of such shares of Common Stock as a result of such
Purchase Right (and beneficial ownership) to the extent of any such excess) and such Purchase
Right to such extent shall be held in abeyance up to ninety (90) Trading Days for the benefit of the
Holder until such time or times during such extended period, as its right thereto would not result
in the Holder and the other Atiribution Parties exceeding the Maximum Percentage, at which time
or times the Holder shall be granted such right (and any Purchase Right granted, issued or sold on
such initial Purchase Right or onany subsequent Purchase Right held similarly in abeyance) to the
same extent as if there had been no such limitation). The Holder shall be deemed to have waived
the right to receive any such Purchase Rights that remain held in abeyance at the end of such
abeyance period if not granted prior to such time.

(b)  Fundamental Transactions. The Company shall not enter into or be party to a
Fundamental Transaction unless (i) the Successor Entity assumes in writing all of the obligations
of the Company under this Warrant and the other Transaction Documents (as defined in the
Seanities Purchase Agreement) in accordance with the provisions of this Section 4(h) pursuant to
wiitten agreements in form and substance satisfactory to the Holder and approved by the Holder
prior to such Fundamental Transaction, including agreements tio deliver to the Holder in exchange
forthis Warrant a security of the Successor Entity evidenced by a written instrument substantially
similar in form and substance to this Warrant, including, without limitation, which is exercisable
for a cormesponding number of shares of capital stock equivalent to the shares of Common Stock
acquirable and receivable upon exercise of this Warrant (without regard to any limitations on the
exertise of this Warrant) prior to such Fundamental Transaction, and with an exercise price which
applies the exertise price hereunder to such shares of capital stock (but taking into account the
relative value of the shares of Common Stock pursuant to such Fundamental Transaction and the
value of such shares of capital stock, such adjustments to the number of shares of capital stock and
such exercise price being for the purpose of protecting the economic value of this Warrant
immediately prior to the consummation of such Fundamental Transaction) and (ii) the Successor
Entity (including its Parent Entity) is a publicly traded corporation whose common stock is quoted
on or listed for trading on an Eligible Market. Upon the consummation of each Rundamental
Transaction, the Sucoessor Entity shall succeed to, and be substituted for (so that from and after
the date of the applicable Fundamental Transaction, the provisions of this Warrant and the other
Transaction Documents referring to the “Company™ shall refer instead to the Successor Entity),
and may exercise every right and power of the Company and shall assume all of the obligations of
the Company under this Warrant and the other Transaction Documents with the same effect as if
such Successor Entity had been named as the Company herein. Upon consummation of each
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Fundamental Transaction, the Successor Entity shall deliver to the Holder confirmation that there
shall be issued upon exercise of this Warrant at any time after the consummation of the applicable
Fundamental Transaction, in lieu of the shares of Common Stock (or other securities, cash, assets
or other property (except such items still issuable under Sections 3 and 4(a) above, which shall
continue to be receivable thereafter)) issuable upon the exercise of this Warrant prior to the
applicable Fundamental Transaction, such shares of publidy traded common stock (or its
equivalent) of the Successor Entity (including its Parent Entity) which the Holder would have been
entitled to receive upon the happening of the applicable Fundamental Transaction had this Warrant
been exercised immediately prior to the applicable Fundamental Transaction (without regard to
any limitations on the exercise of this Warrant), as adjusted in accordance with the provisions of
this Warrant. Notwithstanding the foregoing, and without limiting Section 1(f) hereof, the Holder
may elect, atits sole option, by delivery of written notice to the Company to waive this Section 4(b)
to permit the Fundamental Transaction without the assumption of this Warrant. In addition to and
not in substitution for any other rights hereunder, prior to the consummation of each Fundamental
Transaction pursuant to which holders of shares of Common Stock are entitled to receive securities
or other assets with respect to or in exchange for shares of Common Stock (a “Corporate Event™),
the Company shall make appropriate provision to insure that the Holder will thereafter have the
right to receive upon an exercise of this Warrant at any time after the consummation of the
applicable Fundamental Transaction but prior to the Expiration Date, in lieu of the shares of the
Common Stock (or other securities, cash, assets or other property (except such items still issuable
under Sections 3 and 4(a) above, which shall continue to be receivable thereafter)) issuable upon
the exercise of the Warrant priorto such Fundamental Transaction, such shares of stock, securities,
cash, assets orany other property whatsoever (including warrants or other purchase or subscription
rights) which the Holder would have been entitled to receive upon the happening of the applicable
Fundamental Transaction had this Warrant been exercised immediately prior to the applicable
Fundamental Transaction (without regard to any limitations on the exercise of this Warrant).
Provision made pursuant. to the preceding sentence shall be in a form and substance reasonably
satisfactory to the Holder.

()  Black Scholes Value.

()  Fundamental Transaction Redemption. Notwithstanding the foregoing and
the provisions of Section 4(b) above, at the request of the Holder delivered at any time
commencing on the earliest to occur of (x) the public disclosure of any Fundamental
Transaction, (y) the consummation of any Fundamental Transaction and (z) the Holder first
becoming aware of any Fundamental Transaction (“Fundamental Transaction Start
Date”) through the date that is the later of (a) ninety (90) days after the public disclosure
of the consummation of such Fundamental Transaction by the Company pursuant to a
Current Report on Form &K filed with the SEC or (b) ninety (90) days after the
Fundamental Transaction Start Date), the Company or the Successor Entity (as the case
may be) shall purchase this Warrant from the Holder on the date of such request by paying
to the Holder cash in an amount equal to the Black Scholes Value. Payment of such
amounts shall be made by the Company (or at the Company’s direction) to the Holder on
or prior to the later of (x) the second (2™) Trading Day after the date of such request and
(y) the date of consummetion of such Fundamental Transaction.




Ermor! Unknown document property name.

18




(ii)  Event of Default Redemption. Notwithstanding the foregoing and the
provisions of Section 4(b) above, at the request of the Holder delivered at any time after
the occurrence of an Event of Default (as defined in the Notes)(assuming for such purpose
that the Notes remain outstanding and regardless of whether the Holder has delivered to
the Company an Event of Default Redemption Notice (as defined in the Notes) with respect
thereto or such Event of Default was subsequently cured), the Company or the Successor
Entity (as the case may be) shall purchase this Warrant from the Holderon the date of such
request by paying to the Holder cash in an amount equal to the Event of Default Black
Scholes Value.

(d  Application. The provisions of this Section 4 shall apply similarly and equally to
successive Fundamental Transactions and Corporate Events and shall be applied as if this Warrant
(and any such subsequent warrants) were fully exercisable and without regard to any limitations
on the exercise of this Warrant (provided that the Holdershall continue to be entitled to the benefit
of the Maximum Percentage, applied however with respect to shares of capital stock registered
under the 1934 Act and thereafter receivable upon exertise of this Warrant (or any such other
warrant)).

5. NONCIRCUMVENTION. The Compeny hereby covenants and agrees that the Compeny
will not, by amendment of its Certificate of Incorporation (as defined in the Securities Purchase
Agreement), Bylaws (as defined in the Securities Purchase Agreement) or through any
reorganization, transfer of assets, consolidation, merger, scheme of amangement, dissolution,
issuance or sale of securities, orany othervoluntary action, avoid orseek to avoid the observance
or performence of any of the terms of this Warrant, and will at all times in good faith carty out all
the provisions of this Wanrant and take all action as may be required to protect the rights of the
Holder. Without limiting the generality of the foregoing, the Company (a) shall not increase the
parvalue of any shares of Common Stock receivable upon the exercise of this Warrant above the
Exercise Price then in effect, and (b) shall take all such actions as may be necessary or appropriate
in order that the Conmpany may validly and legally issue fully paid and non-assessable shares of
Common Stock upon the exercise of this Warant.  Notwithstanding anything herein to the
contrary, if after the sixty (60) calendar day anniversary of the Issuance Date, the Holder is not
permitted o exercise this Warrant in full for any reason (other than pursuant to restrictions set
forthin Section 1(f) hereof), the Company shall useits best efforts to promptly remedy such failure,
including, without limitation, obtaining such consents or approvals as necessary to permit such
exercise into shares of Common Stock.

6.  WARRANT HOLDER NOT DEEMED A STOCKHOLDER. Except as otherwise
specifically provided herein, the Holder, solely inits capacity as a holder of this Warrant, shall not
be entitled to vote or receive dividends or be deemed the holder of share capital of the Company
for any purpose, nor shall anything contained in this Warrant be construed to confer upon the
Holder, solely in its capacity as the Holder of this Warrant, any of the rights of a stockholder of
the Company or any right to vote, give or withhold consent to any corporate action (whether any
reorganization, issue of stock, reclassification of stock, consolidation, merger, conveyance or
otherwise), receive notice of meetings, receive dividends or subscription rights, or otherwise, prior
to the issuance to the Holder of the Warrant, Shares which it is then entitled to receive upon the
due exercise of this Warrant. In addition, nothing contained in this Warrant shall be construed as




Ermor! Unknown document property name.

19




imposing any liahilities on the Holder to purchase any securities (upon exercise of this Warrant or
otherwise) or as a stockholder of the Company, whether such liahilities are asserted by the
Compeny or by creditors of the Company. Notwithstanding this Section 6, the Company shall
provide the Holderwith copies of the same notices and other information given to the stockholders
of the Company generally, contemporaneously with the giving thereof to the stockholders.

7. REISSUANCE OF WARRANTS.

(@  Transferof Warrant. If this Warrant is to be transferred, the Holder shall surrender
this Warrant to the Conipany, whereupon the Company will forthwith issue and deliver upon the
order of the Holder a new Warrant (in accordance with Section 7(d)), registered as the Holder may
request, representing the right to purchase the number of Warrant Shares being transferred hy the
Holder and, if less than the total number of Warrant Shares then underying this Warrant is being
transferred, a new Warrant (in accordance with Section 7(d)) to the Holder representing the right
to purchase the mumber of Warrant Shares not being transferred.

(b)  Lost, Stolen or Mutilated Warrant. Upon receipt by the Company of evidence
reasonahly satisfactory to the Company of the loss, theft, destruction or mutilation of this Wanant
(as to which a written certification and the indemmification contemplated below shall suffice as
such evidence), and, in the case of loss, theft or destruction, of any indenmification undertaking
by the Holder to the Company in customary and reasonable form and, in the case of mutilation,
upon surrender and cancellation of this Warrant, the Company shall execute and deliver to the
Holder a new Warrant (in accordance with Section 7(d)) representing the right to purchase the
Warrant Shares then underlying this Warrant.

()  Exchangeahle for Multiple Warrants. This Warrant. is exchangeable, upon the
surrender hereof by the Holder at the principal office of the Company, for a new Wamant or
Warrants (in accordance with Section 7(d)) representing in the aggregate the right to purchase the
number of Warrant Shares then underlying this Warrant, and each such new Warrant will represent
the right to purchase such portion of such Warrant Shares as is designated by the Holder at the
time of such surrender; provided, however, no warrants for fractional shares of Common Stock
shall be given.

(d  Issuance of New Warrants. Whenever the Company is required to issue a new
Warrant pursuant to the tenms of this Warrant, such new Warrant (i) shall be of like tenorwith this
Warrant, (ii) shall represent, as indicated on the face of such new Warrant, the right to purchase
the Warrant Shares then underlying this Warrant (or in the case of a new Wamrant being issued
pursuant to Section 7(a) or Section 7(c), the Warrant Shares designated by the Holder which, when
added to the number of shares of Common Stock undertying the other new Warrants issued in
connection with suchissuance, does not exceed the number of Warrant Shares then undedying this
Warrant), (iii) shall have an issuance date, as indicated on the face of such new Warrant which is
the same as the [ssuance Date, and (iv) shall have the same rights and conditions as this Warrant.

8. NOTICES. Whenever notice is required to be given under this Warrant, unless otherwise
provided herein, such notice shall be given in accordance with Section X(f) of the Securities
Purchase Agreement. The Conmpany shall provide the Holder with prompt written notice of all
actions taken pursuant to this Warrant (other than the issuance of shares of Common Stock upon
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exertise in accordance with the terms hereof), indluding in reasonable detil a description of such
action and the reason therefor. Without limiting the generality of the foregoing, the Companty will
give written notice to the Holder (1) immediately upon each adjustment of the Exercise Price and
the mumber of Warrant Shares, setting forth in reasonable detail, and certifying, the calculation of
such adjustment(s), (ii) at least fifteen (15) days prior to the date on which the Company closesiits
books ortakes arecord (A) with respect to any dividend or distribution upon the shares of Common
Stock, (B) with respect to any grants, issuances or sales of any Options, Convertible Securities or
rights to purchase stock, warrants, securities or other property to holders of shares of Common
Stock or (C) for determining rights to vote with respect to any Fundamental Transaction,
dissolution or liquidation, provided in each case that such information shall be made known to the
public prior to orin conjunction with such notice being provided to the Holder, (iii) at least ten
(10) Trading Days prior to the consummation of any Fundamental Transaction and (iv) within one
(1) Business Day of the oocurrence of an Event of Default (as defined in the Notes), setting forth
in reasonable detail any material events with respect to such Event of Default and any efforts by
the Company to cure such Event of Default. To the extent that any notice provided hereunder
constitutes, or contains, material, non-public information regarding the Company or any of its
Subsidiaries, the Company shall simultaneously file such notice with the SEC (as defined in the
Securities Purchase Agreement) pursuant to a Current Report on Form 8-K.  If the Company or
any of its Subsidiaries provides material non-public information to the Holder that is not
simultaneously filed in a Current Report on Form 8K and the Holder has not agreed to receive
such material non-public information, the Compeny hereby covenants and agrees that the Holder
shall not have any duty of confidentiality to the Company, any of its Subsidiaries or any of their
respective officers, directors, employess, affiliates oragents with respect to, oraduty to any of the
foregoing not to trade on the besis of, such material non-public information. It is expressly
understood and agreed that the time of execution specified by the Holder in each Exercise Notice
shall be definitive and may not be disputed or challenged by the Company.

9. DISCLOSURE. Upondelivery by the Compeny to the Holder (or receipt by the Compeny
from the Holder) of any notice in acoordance with the terms of this Warrant, unless the Compery
has in good faith determined that the matters relating to such notice do not constitute material,
non-public information relating to the Company or any of its Subsidianies, the Company shall on
or priorto 9:00 am, New Y ork city time on the Business Day immediately following such notice
delivery date, publicly disclose such material, non-public information ona Current Report on Form
8K or otherwise. In the event that the Company believes that a notice contains material, non-
public information relating to the Company or any of its Subsidiaries, the Company so shall
indicate to the Holder explicitly in writing in such notice (or immediately upon receipt of notice
from the Holder; as applicable), and in the absence of any such written indication in such notice
(ornotification from the Compeny immediately upon receipt of notice from the Holder), the Holder
shall be entitled to presume that information contained in the notice does not constitute material,
non-public information relating to the Company or any of its Subsidiaries. Nothing contained in
this Section 9 shall limit any obligations of the Company, orany rights of the Holder; under Section
4(i) of the Securities Purchase Agreement.

10.  ABSENCE OF TRADING AND DISCLOSURE RESTRICTIONS. The Company
acknowledges and agrees that the Holder is not a fiduciary or agent of the Company and that the
Holder shall have no ohligation to (&) meintain the confidentiality of any information provided by
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the Company or (b) refrain from trading any securities while in possession of such information in
the absence of a written non-disclosure agreement signed by an officerof the Holder that explicitly
provides for such confidentiality and trading restrictions. In the absence of such an executed,
written non-disclosure agreement, the Company acknowledges that the Holder may freely trade in
any securities issued by the Compeny, may possess and use any information provided by the
Company in connection with such trading activity, and may disclose any such information to any
third perty.

1. AMENDMENT AND WAIVER. Exoept as otherwise provided herein, the provisions of
this Warrant. (other than Section 1(f)) may be amended and the Company may take any action
herein prohibited, or omit to perform any act herein required to be performed by it, only if the
Company has obtained the written consent of the Holder. No waiver shall be effective unless it is
in writing and signed by an authorized representative of the waiving perty.

12.  SEVERABILITY. If any provision of this Warrant is prohibited by law or otherwise
determined to be invalid or unenforceable by a court of competent jurisdiction, the provision that
would otherwise be prohihited, invalid or unenforceable shall be deemed amended to apply to the
broadest extent that it would be valid and enforoeahle, and the invalidity or unenforoeahility of
such provision shall not affect the validity of the remaining provisions of this Warrant so long as
this Warrant as so modified confinues to express, without matenial change, the original intentions
of the paties as to the subject matter hereof and the prohibited nabwre, invalidity or
unenforoeahility of the provision(s) in question does not substantially impair the respective
expectations or reciprocal obligations of the parties or the practical realization of the benefits that
would otherwise be conferred upon the parties. The parties will endeavor in good faith
negotiations to replace the prohibited, invalid or unenforceable provision(s) with a valid
provision(s), the effect of which comes as close as possible to that of the prohibited, invalid or
unenforceable provision(s).

13. GOVERNING LAW. This Warrant shall be govermed by and construed and enforced in
accordance with, and all questions conceming the construction, validity, interpretation and
performance of this Warrant shall be govemed by, the intemal laws of the State of New Y ork,
without giving effect to any choice of law or conflict of law provision orrule (whether of the State
of New York or any other jurisdictions) that would cause the application of the laws of any
jurisdictions other than the State of New Y ork. The Company hereby imevocably waives personal
service of process and consents to process being served in any such suit, action or proceeding by
mailing a copy thereof to the Company at the address set forth in Section 9(f) of the Securities
Purchase Agreement and agrees that such service shall constitute good and sufficient sexvice of
process and notice thereof. The Conpany hereby imevocably submits to the exclusive jurisdiction
of the state and federal courts sitting in The City of New Y ork, Borough of Manhattan, for the
adjudication of any dispute hereunder or in connection herewith or with any transaction
contemplated hereby or discussed herein, and hereby imevocably waives, and agrees not to assert
in any suit, action or proceeding, any claim that it is not personally subject to the jurisdiction of
any such court, that such suit, action or proceeding is brought in an incorvenient forum or that the
venue of such suit, action or proceeding is improper. Nothing contained herein shall be deemed
to limit in any way any right to serve process in any manner permitted by law. Nothing contained
herein shall be deemed or operate to preclude the Holder from bringing suit or taking other legal
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action against the Company in any other jurisdiction to collect on the Company’s obligations to
the Holder, to realize on any collateral or any other security for such obligations, or to enforce a
judgment or other court niling in favor of the Holder THE COMPANY HEREBY
[RREVOCABLY WAIVES ANY RIGHT IT MAY HAVE TO, AND AGREES NOT TO
REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS WARRANT
OR ANY TRANSACTION CONTEMPLATED HEREBY.

14, CONSTRUCTION; HEADINGS. This Warrant shall be desmed to be jointly drafted by
the Company and the Holder and shall not be construed against any Person as the drafter hereof.
The headings of this Wanrant are for corvenience of reference and shall not form part of, or affect
the interpretation of, this Warrant. Terms used in this Warrant but defined in the other Transaction
Documents shall have the meanings ascribed to such terms on the Closing Date (as defined in the
Seaurities Purchase Agreement) in such other Transaction Documents unless otherwise consented
to in writing by the Holder.

15.  DISPUTE RESOLUTION.

(@  Submission to Dispute Resolution.

()  Inthecaseof adisputerelating to the Exercise Price, the Closing Sale Price,
the Bid Price, Black Scholes Consideration Value, Event of Default Black Scholes Value,
Black Scholes Value or fair market value or the arithmetic calculation of the mumber of
Warrant Shares (as the case may be) (including, without limitafion, a dispute relating to the
determination of any of the foregoing), the Company or the Holder (as the case may be)
shall submit the dispute to the other party via facsimile (A) if by the Company, within two
(2) Business Days after the occurrence of the circumstances giving rise to such dispute or
(B) if by the Holder, at any time after the Holder leamed of the circumstances giving rise
to suchdispute. If the Holderand the Compeny are unable to proniptly resolve such dispute
relating to such Exercise Price, such Closing Sale Price, such Bid Price, such Black Scholes
Consideration Value, Event of Default Black Scholes Value, Black Scholes Value or such
fair market value or such arithmetic calculation of the number of Warrant Shares (as the
case may be), at any time after the second (2°) Business Day following such initial notice
hy the Company or the Holder (as the case may be) of such dispute to the Compeny or the
Holder (as the case may be), then the Holder may, at its sole option, select anindependent,
reputable investment bank to resolve such dispute.

(i)  The Holder and the Company shall each deliver to such investment bank
(A) a copy of the initial dispute submission so delivered in accordance with the first
sentence of this Section 15 and (B) written documentation supporting its position with
respect to such dispute, in each case, no later than 5:00 p.m. (New Y ork time) by the fifth
(5™ Business Day immediately following the date on which the Holder selected such
investment bank (the “Dispute Submission Deadline”) (the documents referred to in the
immediately preceding clauses (A) and (B) are collectively referred to herein as the
“Required Dispute Documentation”) (it being understood and agreed that if either the
Holder or the Company fails to so deliver all of the Required Dispute Documentation by
the Dispute Submission Deadline, then the party who fails to so submit all of the Required
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Dispute Documentation shall no longer be entitled to (and hereby waives ifs right to)
deliver or submit any written documentation or other support to such investment bank with
respect to such dispute and such investment bank shall resolve such dispute based solely
on the Required Dispute Documentation that was delivered to such investment bank prior
to the Dispute Submission Deadline). Unless otherwise agreed to in writing by both the
Company and the Holder or otherwise requested by such investment bank, neither the
Company nor the Holder shall be entitled to deliver or submit any written documentation
or other support to such investment bank in connection with such dispute (other than the

Required Dispute Documentation).

(iii)  The Company and the Holdershall cause such investment bank to determine
the resolution of such dispute and notify the Company and the Holder of such resolution
1o later than ten (10) Business Days immediately following the Dispute Submission
Deadline. The fees and expenses of such investment bank shall be bome solely by the
Company, and such investment bank’s resolution of such dispute shall be final and binding
upon all parties absent manifest error.

(b)  Miscellaneous. The Company expressly acknowledges and agrees that (i) this
Section 13 constitutes an agreement to arhitrate between the Compeny and the Holder (and
constitutes an arhitration agreement) under the rules then in effect under § 7501, et seq. of the
New York Civil Practice Law and Rules (“CPLR”) and that the Holderis authorized to apply for
an order to compel arbitration pursuant to CPLR § 7503(a) in order to compel compliance with
this Section 15, (ii) a dispute relating to the Exercise Price includes, without limitation, disputes

to (A) whether an issuance or sale or deemed issuance or sale of Common Stock oocurred under
Section 2(b), (B) the consideration per share at which an issuance or deemed issuance of Common
Stock occurred, (C) whether any issuance or sale or deemed issuance or sale of Common Stock
was an issuance or sale or deemed issuance or sale of Excluded Securities, (D) whether an
agreement, instrument, security or the like constitutes and Option or Convertible Security and (E)
whether a Dilutive Issuance oocurred, (iii) the terms of this Wanrant and each other applicable
Transaction Document shall serve as the basis for the selected investment bank’s resolution of the
applicable dispute, such investment bank shall be entitled (and is herehy expressly authorized) to
to be made by such investment bank in cormection with its resolution of such dispute (including,
without limitation, determining (A) whether an issuance or sale or deemed issuance or sale of
Common Stock occurred under Section 2(b), (B )ﬂnomﬁchaﬁonpa*s}matwkﬁchanim
or deemed issuance of Common Stock occurred, (C) whether any issuance or sale or deemed
issuance or sale of Common Stock was an issuance orsale or deemed issuance orsale of Excluded
Securities, (D) whether an agreement, instrument, secunity or the like constitutes and Option or
Convertible Security and (E) whether a Dilutive Issuance occurred) and in resolving such dispute
such investment bank shall apply such findings, determinations and the like to the temms of this
Warrant and any other applicable Transaction Documents, (iv) the Holder (and only the Holder),
inits sole discretion, shall have the right to submit any dispute described in this Section 15 to any
state or federal cowrt sitting in The City of New Y ork, Borough of Manhattan in lieu of utilizing
the procedures set forth in this Section 15 and (v) nothing in this Section 15 shall limit the Holder
from obtaining any injunctive relief or other equitable remedies (indluding, without limitation,
with respect to any matters described in this Section 15).
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16. REMEDIES, CHARACTERIZATION, OTHER OBLIGATIONS, BREACHES AND
INJUNCTIVE RELIEF. The remedies provided in this Wamrant shall be cumulative and in
addition to all other remedies available under this Warrant and the other Transaction Documents,
at law or in equity (including a decree of specific performance and/or other injunctive relief), and
nothing herein shall limit the right of the Holder to pursue actual and consequential damages for
any failure by the Company to comply with the terms of this Warrant. The Company covenants
to the Holder that there shall be no characterization conceming this instrument. other than as
expressly provided herein. Amounts set forth or provided for herein with respect to payments,
exertises and the like (and the computation thereof) shall be the amounts to be received by the
Holder and shall not, except as expressly provided herein, be subject to any other obligation of the
Company (or the performance thereof). The Company acknowledges that a breach by it of its
obligations hereunder will cause ineparable harm to the Holder and that the remedy at law for any
such breach may be inadequate. The Company therefore agrees that, in the event of any such
breach or threatened breach, the holder of this Warrant shall be entitled, in addition to all other
available remedies, to specific performance and/or temporary, preliminary and permanent
injunctive or other equitable relief from any court of competent jurisdiction in any such case
without the necessity of proving actual damages and without posting a bond or other security. The
Company shall provide all information and documentation to the Holder that is requested by the
Holder to enable the Holder to confirm the Company’s compliance with the terms and conditions
of this Warrant (including, without limitation, compliance with Section 2 hereof). The issuance
of shares and certificates for shares as contemplated hereby upon the exercise of this Warrant shall
be made without charge to the Holder or such shares forany issuance tax or other costs in respect
thereof, provided that the Company shall not be required to pay any tax which may be payable in
respect of any transferinvolved in the issuance and delivery of any certificate in a name otherthan
the Holder or its agent on its behalf.

17. PAYMENT OF COLLECTION, ENFORCEMENT AND OTHER COSTS. If (a) this
Warrant is placed in the hands of an attomey for collection or enforcement or is collected or
enforced through any legel proceeding or the holder otherwise takes action to collect amounts due
under this Wanrant or to enforce the provisions of this Warrant or (b) there oocurs any banknuptcy,
reorganization, receivership of the company or other proceedings affecting company creditors’
rights and involving a claim under this Warrant, then the Company shall pay the costs incurred by
the Holder for such collection, enforcement or action or in connection with such bankrupicy,
reorganization, receivership or other proceeding, including, without limitation, attorneys” fees and

dishursements,

18. TRANSFER. This Warrant may be offered for sale, sold, transferred or assigned without
the consent of the Company, except as may otherwise be required by Section 2(g) of the Securities
Purchase Agreement.

19.  CERTAIN DEFINITIONS. For purposes of this Warrant, the following terms shall have
the following meanings:

(@  “1933 Act” means the Securities Act of 1933, as amended, and the rules and
regulations thereunder.
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(b)  “1934 Act” means the Securities Exchange Act of 1934, as amended, and the rules
and regulations thereunder.

(©  “Adjusted Share Amount” means, with respect to any given Investor Prepayment
(as defined in the Series B Note) at such corresponding Investor Prepayment Time, 30% of the
quotient of (i) the sum of the aggregate amount of Restricted Principal (as defined in the Series B
Note) and Restricted OID (as defined in the Series B Note) becoming Unrestricted Principal (as
defined in the Series B Note) in connection with such Investor Prepayment, divided by (ii) $3.00
(as adjusted for stock splits, stock dividends, stock combinations, recapitalizations and similar
events).

(d  “Adjustment Right” means any right granted with respect to any securities issued
in connection with, or with respect to, any issuance or sale (or deemed issuance or sale in
accordance with Section 2) of shares of Common Stock (other than rights of the type described in
Section 3 and 4 hereof) that could result in a decrease in the net consideration received by the
Company in connection with, orwith respect to, such securities (including, without limitation, any
cash settlement rights, cash adjustment or other similar rights).

(e  “Affiliate” means, with respect to any Person, any other Person that directly or
indirectly controls, is confrolled by, or is under common control with, such Person, it being
understood for purposes of this definition that “control” of a Person means the power directly or
indirectly eitherto vote 10% or more of the stock having ordinary voting power for the election of
directors of such Person or direct or cause the direction of the management and policies of such
Person whether by contract or otherwise.

(f)  “Alternate Exercise Price” means, with respect to any Alternate Exercise with
respect to any Altemate Exercise that price which shall be the lowest of (i) the applicable Exercise
Price as in effect on the applicable Exercise Date of the applicable Altemate Exercise, and (i) the
greater of (x) the Floor Price and (y) 85% of the price conputed as the lowest VWAP of the
Common Stock during the ten (10) consecutive Trading Day period ending and including the
Trading Day immediately preceding the delivery or deemed delivery of the applicable Exercise
Notice (such period, the “Alternate Exercise Measuring Period”). All such determinations to
be appropriately adjusted for any stock dividend, stock split, stock combination, reclassification
or similar transaction that proportionately decreases or increases the Common Stock during such
Altemate Exercise Measuring Period.

(@  “Approved Stock Plan” means any employee benefit plan which has been
approved by the board of directors of the Company prior to or subsequent to the date hereof
pursuant to which shares of Common Stock and standard options to purchase Common Stock may
be issued to any employee, officer or director for services provided to the Company in their
capacity as such.

()  “Attribution Parties” means, collectively, the following Persons and entities: (i)
any investment vehicle, including, any funds, feeder funds or managed accounts, currently, orfrom
time to time after the Issuance Date, directly or indirectly managed or advised by the Holder’s
investment manager orany of its Affiliates or principals, (ii) any direct or indirect Affiliates of the
Holder or any of the foregoing, (iii) any Person acting or who could be deemed to be acting as a
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Group togetherwith the Holder orany of the foregoing and (iv) any other Persons whose beneficial
ownership of the Company’s Common Stock would or could be aggregated with the Holder’s and
the other Attribution Parties for purposes of Section 13(d) of the 1934 Act. Forclarity, the purpose
of the foregoing is to subject collectively the Holder and all other Atiribution Parties to the
Maximum Percentage.

(i)  “Bid Price” means, for any secumty as of the particular time of determination, the
hid price for such security on the Principal Market as reported by Bloombery as of such time of
determination, or, if the Principal Market is not the principal securities exchange or trading market
for such security, the hid price of such security on the principal securities exchange or trading
market where such seaunity is listed or traded as reported by Bloomberg as of such time of
determination, or if the foregoing does not apply, the hid price of such security in the overthe-
counter market on the electronic bulletin board for such security as reported by Bloombery as of
such time of determination, or; if no hid price is reported for such security by Bloombery as of
such time of determination, the average of the hid prices of any market makers for such security
as reported in the “pink sheets” by OTC Markets Group Inc. (formerly Pink Sheets LLC) as of
such time of determination. If the Bid Price cannot be calculated fora security as of the particular
time of determination on any of the foregoing bases, the Bid Price of such security as of such time
of determination shall be the fair market value as mutually determined by the Compeny and the
Holder. If the Conpany and the Holder are unable to agree upon the fair market value of such
security, then such dispute shall be resolved in accordance with the procedures in Section 15. All
such determinations shall be appropriately adjusted for any stock dividend, stock split, stock
combination or other similar transaction during such period.

()  “Black Scholes Consideration Value” means the value of the applicable Option,
Convertible Security or Adjustment Right (as the case may be) as of the date of issuance thereof
calculated using the Black Scholes Option Pricing Model obtained from the “OV” function on
Bloombery utilizing (i) an underlying price per share equal to the Closing Sale Price of the
Common Stock on the Trading Day immediately preceding the public aimmouncement of the
execution of definitive documents with respect to the issuance of such Option or Convertible
Security (as the case may be), (ii) a risk-free interest rate comresponding to the U.S. Treasury rate
fora period equal to the remaining term of such Option, Convertible Security or Adjustment Right
(as the case may be) as of the date of issuance of such Option, Convertible Security or Adjustment
Right (as the case may be), (iii) a zero cost of bonow and (iv) an expected volatility equal to the
greater of 100% and the 30 day volatility obtained from the “HVT” function on Bloomberg
(determined utilizing a 365 day annualization factor) as of the Trading Day immediately following
the date of issuance of such Option, Convertible Security or Adjustment Right. (as the case may
he).

(k) “Black Scholes Value” means the value of the unexercised portion of this Warrant
remaining on the date of the Holder’s request pursuant to Section 4(c)(i), which value is calculated
using the Black Scholes Option Pricing Model obtained from the “OV™ function on Bloomberg
utilizing (i) an underlying price per share equal to the greater of (1) the highest Closing Sale Price
of the Common Stock during the period beginning on the Trading Day immediately preceding the
announcement of the applicable Fundamental Transaction (or the consummation of the applicable

Fundamental Transaction, if earlier) and ending on the Trading Day of the Holder’s request
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pursuant to Section 4(c)(i), (2) the highest Closing Sale Price of the Common Stock during the
period beginning on the Trading Day immediately preceding the announcement of the applicable
Fundamental Transaction (or the consummation of the applicable Fundamental Transaction, if
ealier) and ending on the date of consummation of such Fundamental Transaction and (3) the sum
of the price per share heing offered in cash in the applicable Fundamental Transaction (if any) plus
the value of the non-cash consideration being offered in the applicable Fundamental Transaction
(if arry), (ii) a strike price equal to the Exercise Price in effect on the date of the Holder’s request
pursuant to Section 4(c)(i), (iii) a risk-free interest rate comesponding to the U.S. Treasury rate for
aperiod equal to the greater of (1) the remaining term of this Warrant as of the date of the Holder’s
request pursuant to Section 4(c)(i) and (2) the remaining term of this Warrant as of the date of
consummation of the applicable Fundamental Transaction or as of the date of the Holder’s request
pursuant to Section 4(c)(i) if such request is priorto the date of the consummation of the applicable
Fundamental Transaction, (iv) a zero cost of bonow and (v) an expected volatility equal to the
greater of 100% and the 30 day volatility obtained from the “HVT” function on Bloomberg
(determined utilizing a 365 day annualization factor) as of the Trading Day immediately following
the earliest to oocur of (A) the public disclosure of the applicable Fundamental Transaction, (B)
the consurmmation of the applicable Fundamental Transaction and (C) the date on which the Holder
first became aware of the applicable Fundamental Transaction.

(1)  “Bloomberg” means Bloomberg, L.P.

(m)  “Business Day" means any day otherthan Saturday, Sunday or other day on which
commercial banks in The City of New Y ork are authorized or required by law to remain closed;
provided, however, for dlarification, commercial banks shall not be deemed to be authorized or
required by law to remain closed due to “stay at home”, “shelter-in-place”, “non-essential
employee” or any other similar orders or restrictions or the closure of any physical branch
locations at the direction of any govemmental authority so long as the electronic funds transfer
systems (including for wire transfers) of commercial banks in The City of New Y ork generally are
open foruse by customers on such day.

(m)  “Closing Sale Price” means, for any security as of any date, the last closing trade
price for such security on the Principal Market, as reported by Bloombery, or; if the Principal
Market begins to operate on an extended hours basis and does not designate the closing trade price,
then the last trade price of such security prior to 4:00:00 pm., New Y ork time, as reported by
Bloombery, or; if the Principal Market is not the principal securities exchange or trading market
forsuch security, the last trade price of such security on the principal securities exchange or trading
market where such security is listed or traded as reported by Bloombery, orif the foregoing does
not apply, the last trade price of such security in the overthe-counter market on the electronic
bulletin board for such security as reported by Bloombery, or; if no last trade price is reported for
such security by Bloombery, the average of the ask prices of any merket makers for such security
as reported in the “pink sheets” by OTC Markets Group Inc. (formerly Pink Sheets LLC). If the
Closing Sale Price canmot be calculated for a security on a particular date on any of the foregoing
bases, the Closing Sale Price of such security on such date shall be the fair market value as
mutually determined by the Company and the Holder: If the Company and the Holder are unable
to agree upon the fair market value of such security, then such dispute shall be resolved in
accordance with the procedures in Section 15, All such determinations shall be appropriately
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adjusted for any stock dividend, stock split, stock combination or other similar transaction during
such period.

(0)  “Common Stock” means (i) the Company’s shares of common stock, $0.0001 par
value per share, and (ii) any capital stock into which such common stock shall have heen changed
or any share capital resulting from a reclassification of such common stock.

(p)  “Convertible Securities” means any stock or other security (other than Options)
that is at any time and under any circumstances, directly orindirectly, convertible into, exercisable
or exchangeable for, or which otherwise enitles the holder thereof to acquire, any shares of
Common Stock.

(@ “Eligible Market” means The New York Stock Exchange, the NYSE American,
the Nasdaq Global Select Market, the Nasdaq Global Market or the Principal Market.

(D “Event Market Price” means, with respect to any Stock Combination Event Date,
85% of the quotient determined hy dividing (x) the sum of the VWAP of the Commmon Stock for
each of the three (3) lowest Trading Days during the fifteen (15) consecutive Trading Day period
ending and including the Trading Day immediately preceding the sixteenth (16th) Trading Day
after such Stock Combination Event Date, divided by (y) three (3). All such determinations shall
be appropriately adjusted for any stock dividend, stock split, stock combination, recapitalization
or other similar transaction during such period.

()  “Event of Default Black Scholes Value” means the value of the unexercised
portion of this Warrant remaining on the date of the Holder’s request pursuant to Section 4(c)(ii),
which value is calculated using the Black Scholes Option Pricing Model obtained from the “OV”
function on Bloombery utilizing (i) anunderlying price per share equal to the highest Closing Sale
Price of the Common Stock during the period beginning on the date of the oocurrence of the Event
of Default through the Trading Day of the Holder’s request pursuant to Section 4(c)(ii), (ii) astrike
price equal to the Altemate Exercise Price in effect on the date of the Holder’s request pursuant to
Section 4(c)(ii), (iii) a risk-free interest rate comesponding to the U.S. Treasury rate for a period
equal to the greater of (1) the remaining term of this Warrant as of the date of the Holder’s request
pursuant to Section 4(c)(ii) and (2) the remaining term of this Wamrant as of the date of the
occurrence of such Event of Default, (iv) a zero cost of borrow and (v) an expected volatility equel
to the greater of 100% and the 30 day volatility obtained from the “HVT” function on Bloomberg
(determined utilizing a 365 day annualization factor) as of the Trading Day immediately following
later of (x) the date of the occurrence of such Event of Default and (y) the date of the public
armouncement of such Event of Default.

(t) “Excluded Securities” shall have the meaning as set forth in the Securities
Purchase Agreement.

(W  “Expiration Date” means the date that is the third (3rd) anniversary of the Issuance
Date or, if such date falls on a day other than a Trading Day or on which trading does not take
place on the Principal Market (a “Holiday™), the next date that is not a Holiday.

(v)  “Floor Price’ means $0.26.
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(w)  “Fundamental Transaction” means (A) that the Company shall, directly or
indirectly, including through subsidiaries, Affiliates or otherwise, in one or more related
transactions, (i) consolidate or merge with or into (whether or not the Company is the surviving
corporation) another Subject Entity, or (ii) sell, assign, transfer;, convey or otherwise dispose of all
orsubstantially all of the properties orassets of the Company or any of its “significant subsidiaries”
(as defined in Rule 1-02 of Regulation S-X) to one ormore Subject Entities, or (iii) make, orallow
one or more Subject Entities to make, or allow the Conpany to be subject to or have its Common
Stock be subject to orparty to one or more Subject Entities making, a purchase, tenderor exchange
offerthat is accepted by the holders of at least either (x) 50% of the outstanding shares of Common
Stock, (y) 50% of the outstanding shares of Common Stock calculated as if any shares of Common
Stock held by all Subject Entities making or party to, or Affiliated with any Subject Entities making
or party to, such purchase, tender or exchange offer were not outstanding; or (z) such number of
shares of Common Stock such that all Subject Entities making or party to, or Affiliated with any
Subject Entity making or party to, such purchase, tender or exchange offer; become collectively
the beneficial owners (as defined in Rule 13d-3 under the 1934 Act) of at least 50% of the
outstanding shares of Cormmon Stock, or (iv) consummate a stock or share purchase agreement or
other business combination (including, without limitation, a reorganization, recapitalization, spin-
off or scheme of ammangement) with one or more Subject Entities whereby all such Subject Entities,
indivicually or in the aggregate, acquire, either (x) at least 50% of the outstanding shares of
Common Stock, (y) at least 50% of the outstanding shares of Common Stock calculated as if any
shares of Common Stock held by all the Subject Entities making or party to, or Affiliated with any
Subject Entity making or party to, such stock purchase agreement or other business combination
were not outstanding; or (z) such number of shares of Common Stock such that the Subject Entities
become collectively the beneficial owners (as defined in Rule 13d-3 underthe 1934 Act) of at least
50% of the outstanding shares of Common Stock, or (v) reorganize, recapitalize or redassify its
Common Stock, (B) that the Conpany shall, directly or indirectly, including through subsidiaries,
Affiliates or otherwise, in one or more related transactions, allow any Subject Entity individually
orthe Subject Entities in the aggregate to be or become the “beneficial owner™ (as defined in Rule
13d-3 under the 1934 Act), directly or indirectly, whether through acquisition, purchase,
assignment, conveyance, tender, tender offer, exchange, reduction in outstanding shares of
Common Stock, merger, consolidation, business combination, reorganization, recapitalization,
spinoff, scheme of amrangement, reorganization, recapitalization or reclassification or otherwise
in any manner whatsoever, of either (x) at least 50% of the aggregate ordinary voting power
represented by issued and outstanding Common Stock, (y) at least 50% of the aggregate ordinary
voting power represented by issued and outstanding Common Stock not held by all such Subject
Entities as of the date of this Warrant calculated as if any shares of Common Stock held by all
such Subject Entities were not outstanding, or (z) a percentage of the aggregate ordinary voting
power represented by issued and outstanding shares of Common Stock or other equity securities
of the Company sufficient to allow such Subject Entities to effect a statutory short form merger or
other transaction requiring other shareholders of the Compeany to surrender their shares of
Common Stock without approval of the shareholders of the Company or (C) directly or indirectly,
indluding through subsidiaries, Affiliates or otherwise, in one or more related transactions, the
issuance of or the entering into any other insment or transaction structured in a manner to
cirounwent, or that circunvents, the intent of this definition in which case this definition shall be
construed and implemented in a manner otherwise than in strict conformity with the tems of this
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definition to the extent necessary to comrect this definition or any portion of this definition which
may be defective or inconsistent with the intended treatment of such instrument or transaction.

(x)  “Group” means a “group” as that term is used in Section 13(d) of the 1934 Act and
as defined in Rule 13d-5 thereunder.

(y)  “Investor Prepayment Time” means, with respect to any given Investor
Prepayment, the time the Company receives such Investor Prepayment.

(2  “Maximum Eligibility Number” means initially 432,000 and shall be increased at
each Investor Prepayment Time by an amount equal to the applicable Adjusted Share Amount as
of such applicable Investor Prepayment Time.

(@@ “Notes” has the meaning ascribed to such term in the Securities Purchase

Agreement, and shall include all notes issued in exchange therefor or replacement thereof.

(bb)  “Options” means any rights, warrants or options to subscribe foror purchase shares
of Common Stock or Convertible Securities.

(cc) “Parent Entity” of a Person means an entity that, directly or indirectly, controls
the applicable Person and whose common stock or equivalent equity security is quoted or listed
on an Eligible Market, or; if there is more than one such Person or Parent Entity, the Person or
Parent. Entity with the largest public market capitalization as of the date of consummation of the
Fundamental Transaction.

(dd) “Person” means an individual, a limited liability company, a partnership, a joint
venfure, a corporation, a trust, an unincorporated orgenization, any other entity or a govemment
or any department or agency thereof.

(ee) “Principal Market” means the Nasdag Capital Market.

(fff  “Registration Rights Agreement” means that certain registration rights
agreement, dated as of the Closing Date, by and among the Company and the initial holders of the
Notes relating to, among other things, the registration of the resale of the Cormon Stock issuable
upon conversion of the Notes or otherwise pursuant to the terms of the Notes and exercise of the
SPA Warrants, as may be amended from time to time.

(gg) “SEC” means the United States Securities and Exchange Commission or the
successor thereto.

(hh)  “Subject Entity” means any Person, Persons or Group or any Affiliate or associate
of any such Person, Persons or Group.

(i)  “Successor Entity” means the Person (or, if so elected by the Holder, the Parent
Entity) formed by, resulting from or surviving any Fundamental Transaction or the Person (or, if
so elected by the Holder, the Parent Entity) with which such Fundamental Transaction shall have
been entered into.
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(1) “Trading Day” means, as applicahle, (x) with respect to all price or trading volume
determinations relating to the Common Stock, any day on which the Common Stock is traded on
the Principal Market, or, if the Principal Market is not the principal trading merket forthe Common
Stock, then on the principal securities exchange or securities market on which the Common Stock
18 then traded, provided that “Trading Day” shall not include any day on which the Common Stock
is scheduled to trade on such exchange or market for less than 4.5 hours or any day that the
Common Stock is suspended from trading during the final hour of trading on such exchange or
market (orif such exchange or market does not designate in advance the closing time of trading
on such exchange or market, then during the hour ending at 4:00:00 p.m., New Y ork time) unless
such day is otherwise designated as a Trading Day in writing by the Holder or (y) with respect to
al determinations other than price or trading volume detemminations relating to the Common
Stock, any day on which The New Y ork Stock Exchange (or any successor thereto) is open for
trading of securities.

(kk) “VWAP” means, for any security as of any date, the dollar volume-weighted
average price for such security on the Principal Market (or, if the Principal Market is not the
principal trading market for such security, then on the principal securities exchange or securities
market on which such security is then traded), during the period beginning at 9:30 am., New'Y ork
time, and ending at 4:00 p.m., New York time, as reported by Bloomberg through its “VAP”
function (set to 09:30 start time and 16:00 end time) or; if the foregoing does not apply, the dollar
volume-weighted average price of such security in the over-the-counter market on the electronic
bulletin board for such security during the period beginning at 9:30 am, New Y ork time, and
ending at 4:00 p.m., New Y ork time, as reported by Bloombery, or, if no dollar volume-weighted
average price is reported for such security by Bloomberg for such hours, the average of the highest
closing hid price and the lowest closing ask price of any of the market makers for such secunity as
reported in the “pink sheets” by OTC Markets Group Inc. (formerly Pink Sheets LLC). If the
VWAP cannot be calculated for such security on such date on any of the foregoing bases, the
VWAP of such security on such date shall be the fair market value as mutually determined by the
Compeny and the Holder. If the Compeany and the Holder are unable to agree upon the fair market
value of such security, then such dispute shall be resolved in accordance with the procedures in
Section 15. All such determinations shall be appropriately adjusted for any stock dividend, stock
split, stock combination, recapitalization or other similar transaction during such period

[signature page follows]
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IN WITNESS WHEREOF, the Company has caused this Warrant to Purchase Common
Stock to be duly executed as of the Issuance Date set out above.

PHUNWARE, INC.

Name:
Title:
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EXHIBIT A
EXERCISE NOTICE

TO BE EXECUTED BY THE REGISTERED HOLDER TO EXERCISE THIS
WARRANT TO PURCHASE COMMON STOCK

PHUNWARE, INC.

The undersigned holder hereby elects to exertise the Warrant to Purchase Common Stock
No. (the “Warrant”) of Phunware, Inc., a Delaware corporation (the “Company”) as
specified below. Capitalized terms used herein and not otherwise defined shall have the respective
meanings set forth in the Warrant.

1, Form of Exermise Price. The Holder intends that payment of the Aggregate
Exertise Price shall be made as:

| a“CashExerise” with respect to Warrant Shares; and/or

' | a*“Cashless Fxerise” with respect to Warrant Shares.

In the event that the Holder has elected a Cashless Exercise with respect to some orall of the
Warrant Shares to be issued pursuant hereto, the Holder hereby represents and warrants that (i) this
Exercise Notice was executed by the Holder at [am.][p.m] on the date set forth below
and (i) if applicable, the Bid Price s of such time of execution of this Exercise Notice was $

Z Payment of Exercise Price. In the event that the Holder has elected a Cash Exertise
with respect to some orall of the Warrant Shares to be issued pursuant hereto, the Holder shall pay the
Aggregate Exercise Price in the sum of $ to the Company in accordance with
the tenms of the Wanant.

| If this Exercise Notice is being delivered with respect to an Altemate Fxercise, check
here if Holder is electmgho use the following Altemate Exercise Price in this
ExeItise:

3. Delivery of Warrant Shares. The Company shall deliver to Holder; orits designee or
agent as spedifiedbdow, ~ shares of Common Stock in accordance with the tens of the
Warrant. Delivery shall be made to Holder, or for its benefit, as follows:

| Check hereif requesting delivery as a certificate to the following name and to the
following address:

Issue to:




Ermor! Unknown document property name.




| Check here if requesting delivery by Deposit/Withdrawal at Custodian as follows:
DTC Participant:

DTC Number:

Account Number:

Date:

Name of Registered Holder

By:

Name:
Title:

Tax ID:

Facsimile:

E-mail Address:
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EXHIBIT B
ACKNOWLEDGMENT
The Company hereby acknowledges this Exercise Notice and herehy directs

to issue the above indicatied number of shares of Common Stock in accordance with the Transfer Agent
Instructions dated , 202 , from the Company and acknowledged and agreed to hy

PHUNWARE, INC.

Title:



Error! Unknown document property name.







EXECUTION COPY

REGISTRATION RIGHTS AGREEMENT

This REGISTRATION RIGHTS AGREEMENT (this “Agreement”), dated as of July
_, 2020, is by and among Phunware, Inc., a Delaware corporation with offices located at 7800
Shoal Creek Blvd, Suite 230-S, Austin, Texas 78757 (the “Company”), and the undersigned
buyers (each, a “Buyer,” and collectively, the “Buyers”).

RECITALS

A.  Incomnection with the Secwrities Purchase Agreement by and among the parties
hereto, dated as of July 14, 2020 (the “Securities Purchase Agreement”), the Company has
agreed, upon the tenms and subject to the conditions of the Securities Purchase Agreement, to
issue and sell to each Buyer (i) the Notes (as defined in the Securities Purchase Agreement)
which will be convertible into Conversion Shares (as defined in the Securities Purchase
Agreement) in accordance with the terms of the Notes and (ii) the Warrants (as defined in the
Secunities Purchase Agreement) which will be exercisable to purchase Warant Shares (as
defined in the Securities Purchase Agreement) in accordance with the terms of the Warrants.

B.  To induce the Buyers to consummate the transactions contemplated hy the
Secwnities Purchase Agreement, the Company has agreed to provide certain registration rights
under the Secwrities Act of 1933, as amended, and the rules and regulations thereunder, or any

similar successor statute (collectively, the “1933 Act”), and applicable state securities laws,
AGREEMENT

NOW, THEREFORE, in consideration of the premises and the mutual covenants
contained herein and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Companty and each of the Buyers herehy agree as follows:

1. Definitions.

Capitalized terms used herein and not otherwise defined herein shall have the respective
meanings set forth in the Securities Purchase Agreement.  As used in this Agreement, the
following terms shall have the following meanings:

(@  “Business Day” means any day other than Saburday, Sunday or other day on
which commercial banks in The City of New Y ork, New Y ork are authorized or required by law
to remain closed; provided, however, for clarification, commercial banks shall not be deemed to
be authorized or required by law to remain closed due to “stay at home”, “shelter-in-place”,
“non-essential employee” or any other similar orders or restrictions or the closure of any
physical branch locations at the direction of any govemmental authority so long as the electronic
funds transfer systems (including for wire transfers) of commercial banks in The City of New
York, New Y ork generally are open for use by customers on such day.

(b)  “Closing Date” shall have the meaning set forth in the Securities Purchase
Agreement.
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(c  “Effective Date” means the date that the applicable Registration Statement has
been declared effective by the SEC.

(d) “Effectiveness Deadline” means (i) with respect to the initial Registration
Statement required to be filed pursuant to Section 2(a), the eardier of the (A) 90 calendar day
after the Closing Date and (B) 2nd Business Day after the date the Company is notified (orally or
in writing, whichever is eadier) by the SEC that such Registration Statement will not be
reviewed or will not be subject to further review and (i) with respect to any additional
Registration Statements that may be required to be filed by the Company pursuant to this
Agreement, the eadier of the (A) 90" calendar day following the date on which the Company
was required to file such additional Registration Statement and (B) 2 Business Day after the
date the Company is notified (orally or in writing, whichever is eardier) by the SEC that such
Registration Statement will not be reviewed or will not be subject to further review.

(e  “Filing Deadline” means (i) with respect to the initial Registration Statement
required to be filed pursuant to Section 2(a), the 60" calendar day after the Closing Date and
(ii) with respect to any additional Registration Statements that may be required to be filed by the
Company pursuant to this Agreement, the date on which the Company was required to file such
additional Registration Statement pursuant to the terms of this Agreement.

(f)  “Investor” means a Buyer or any transferee or assignee of any Registrable
Securities, Notes or Warrants, as applicable, to whom a Buyer assigns its rights under this
Agreement and who agrees to become bound by the provisions of this Agreement in accordance
with Section 9 and any transferee or assignee thereof t whom a transferee or assignee of any
Registrable Securities, Notes or Warrants, as applicable, assigns its rights under this Agreement
and who agress to become bound by the provisions of this Agreement in accordance with
Section 9.

(@  “Person” means an individual, a limited liability company, a partnership, a joint
venfure, a corporation, a trust, an unincorporated organization or a govemment or any
department or agency thereof.

(h)  “register,” “registered,” and “registration” refer to a registration effected by
preparing and filing one or more Registration Statements in compliance with the 1933 Act and
pursuant to Rule 415 and the declaration of effectiveness of such Registration Statement(s) by
the SEC.

(1)  “Registrable Securities” means (i) the Conversion Shares, (i) the Warrant
Shares and (iii) any capital stock of the Company issued or issuable with respect to the
Conversion Shares, the Warrant Shares, the Notes or the Warrants, including, without limitation,
(1) as a result of any stock split, stock dividend, recapitalization, exchange or similar event or
otherwise and (2) shares of capital stock of the Company into which the shares of Common
Stock (as defined in the Notes) are converted or exchanged and shares of capital stock of a
Successor Entity (as defined in the Warrants) info which the shares of Common Stock are
converted or exchanged, in each case, without regard to any limitations on conversion of the
Notes or exercise of the Warrants.
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()  “Registration Statement” means a registration statement or registration
statements of the Company filed under the 1933 Act covering Registrable Securities.

(k) “Required Holders” shall have the meening as set forth in the Secwities
Purchase Agreement.

()  “Required Registration Amount” means 300% of the sum of (i) the maximum
number of Conversion Shares issuable upon conversion of the Notes (assuming for purposes
hereof that (x) the Notes are convertible at the Altemate Conversion Price (as defined in the
Notes) assuming an Altemate Conversion Date (as defined in the Notes) as of the applicable date
of determination hereunder; (y) interest on the Notes shall accrue through December 31, 2021
and will be converted in shares of Common Stock at an interest conversion price equal to at the
Altemate Conversion Price assuming an Altemate Conversion Date as of the applicable date of
determination and (z) any such conversion shall not take into account any limitations on the
conversion of the Notes set forth in the Notes) and (i) the maximum number of Warrant Shares
issuable upon exercise of the Wamants (without teking into account any limitations on the
exercise of the Warrants set forth therein), all subject to adjustment as provided in Section 2(d)
and/or Section 2(f).

(m) “Rule 144” means Rule 144 promulgated by the SEC under the 1933 Act, as such
rule may be amended from time to time, or any other similar or successor rule or regulation of
the SEC that may at any time permit the Investors to sell securities of the Company to the public
without registration.

(m)  “Rule415” means Rule 415 promulgated by the SEC under the 1933 Act, as such
rule may be amended from time to time, or any other similar or successor rule or regulation of
the SEC providing for offering securities on a continuous or delayed basis.

(0) “SEC” means the United States Securities and Exchange Commission or any

successor theretn.
2 Registration.

(@  Mandatory Registration. The Company shell prepare and, as soon as precticable,
hut in no event later than the Filing Deadline, file with the SEC an initial Registration Statement
on Form S-3 covering the resale of all of the Registrable Securities, provided that such initial
Registration Staterment shall register for resale at least the number of shares of Common Stock
equal to the Required Registration Amount as of the date such Registration Statement is initially
filed with the SEC; provided further that if Form S-3 is unavailable for such a registration, the
Company shall use such other form as is required by Section 2(c). Such initial Registration
Statement, and each other Registration Statement required to be filed pursuant to the terms of
this Agreement, shall contain (except if otherwise directed by the Required Holders) the “Selling
Stockholders™ and “Plan of Distribution” sections in substantially the form attached hereto as
Exhibit B. The Company shall use its best efforts to have such initial Registration Statement,
and each other Registration Statement required to be filed pursuant to the tems of this
Agreement, declared effective by the SEC as soon as practicable, but in no event later than the
applicable Effectiveness Deadline for such Registration Statement.
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(b)  Legal Counsel. Subjectto Section 5 hereof, Kelley Drye & Warren LLP, counsel
solely to the lead investor (“Legal Counsel”) shall review and oversee any registration, solely on
behalf of the lead investor, pursuant to this Section 2.

(c)  Indigihility to Use Form S-3. In the event that Form S-3 is not available for the
registration of the resale of Registrable Securities hereunder; the Company shall (i) register the
resale of the Registrable Secumties on Form S-1 or another appropriate form reasonably
acceptable to the Required Holders and (ii) undertake to register the resale of the Registrable
Securities on Form S-3 as soon as such fom is available, provided that the Company shall
maintain the effectiveness of all Registration Statements then in effect until such time as a
Registration Statement on Form S-3 covering the resale of all the Registrable Securities has been
declared effective by the SEC and the prospectus contained therein is available for use.

(d  Sufficient Number of Shares Registered. In the event the mumber of shares
available under any Registration Statement is insufficient to cover al of the Registrable
Securities required to be covered by such Registration Statement or an Investor’s allocated
portion of the Registrable Securities pursuant to Section 2(h), the Company shall amend such
Reyistration Statement (if permissible), or file with the SEC a new Registration Statement (on
the short form available therefor, if applicable), or both, so as to cover at least the Required
Registration Amount as of the Trading Day immediately preceding the date of the filing of such
amendment or new Registration Statement, in each case, as soon as practicable, but in any event
not later than fifteen (15) days after the necessity therefor arises (but taking account of any Staff
position with respect to the date on which the Staff will permit such amendment to the
Registration Statement and/or such new Registration Staterment (as the case may be) to be filed
with the SEC). The Compeny shall use its best efforts to cause such amendment to such
Registration Statement and/or such new Registration Statement (as the case may be) to become
effective as soon as practicable following the filing thereof with the SEC, but in no event later
than the applicable Effectiveness Deadline for such Registration Statement. For purposes of the
foregoing provision, the mmber of shares available under a Registration Statement shall be
deemed “insufficient to cover all of the Registrable Securities” if at any time the number of
shares of Common Stock available for resale under the applicable Registration Statement is less
than the product determined by multiplying (i) the Required Registration Amount as of such time
by (i) 0.90. The calculation set forth in the foregoing sentence shall be made without regard to
any limitations on conversion and/or redemption of the Notes or exertise of the Warrants (and
such calculation shall assume (A) that the Notes are then convertible in full into shares of
Common Stock at the then prevailing Altemate Conversion Price (as defined in the Notes), (B)
the initial outstanding principal amount of the Notes remains outstanding through the scheduled
Mahurity Date (as defined in the Notes) and no redemptions of the Notes oocur prior to the
scheduled Maturity Date and (C) the Wanrants are then exercisable in full into shares of
Common Stock at the then prevailing Exercise Price (as defined in the Warrants)).

()  Effect of Failure to File and Obtain and Maintsin Effectiveness of any
Registration Statement. If (i) a Registration Statement covering the resale of all of the
Registrable Securities required to be covered thereby (after giving effect to any reduction
pursuant to Section 2(f)) and required to be filed by the Company pursuant to this Agreement is
(A) not filed with the SEC on or before the Fling Deadline for such Registration Statement. (a
“Filing Failure”) (it being understood that if the Company files a Registration Statement without
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affording each Investor and Legal Counsel the opportunity to review and comment on the same
as required by Section 3(c) hereof, the Company shall be deemed to not have satisfied this
clause (i)(A) and such event shall be deemed to be a Filing Failure) or (B) not declared effective
hy the SEC on or before the Effectiveness Deadline for such Registration Statement (an
“Effectiveness Failure”) (it being understood that if on the Business Day immediately following
the Effective Date for such Registration Statement the Company shall not have filed a “final”
prospectus for such Registration Statement with the SEC under Rule 424(b) in accordance with
Section 3(b) (whether or not such a prospectus is technically required by such nile), the
Company shall be deemed to not have satisfied this clause (i)(B) and such event shall be deemed
to be an Effectiveness Failure), (i) other than during an Allowable Grace Period (as defined
below), on any day after the Effective Date of a Registration Statement sales of all of the
Registrable Securities required to be included on such Registration Statement (after giving effect
to any reduction pursuant to Section 2(f)) cannot be made pursuant to such Registration
Statement (including, without limitation, because of a failure to keep such Registration Statement
effective, a failure to disclose such information as is necessary for sales to be made pursuant to
such Registration Statement, a suspension or delisting of (or a failure to timely list) the shares of
Common Stock on the Principal Market (as defined in the Secunties Purchase Agreement) or any
other limitations imposed by the Principal Market, or a failure to register a sufficient number of
shares of Common Stock or by reason of a stop order) or the prospectus contained therein is not
available for use for any reason (a “Maintenance Failure”), or (ii1) if a Registration Statement is
not effective for any reason or the prospectus contained therein is not available for use for any
reason, and either (x) the Company fails for any reason to satisfy the requirements of Rule
144(c)(1), including, without limitation, the failure to satisfy the current public information
requirement under Rule 144(c) or (y) the Company has ever been an issuer described in Rule
144(1)(1)(i) or becomes such an issuer in the future, and the Company shall fail to satisfy any
condition set forth in Rule 144(i)(2) (a “Current Public Information Failure”) as a result of
which any of the Investors are unable to sell Registrable Securities without restriction under
Rule 144 (including, without limitation, volume restrictions), then, as partial relief for the
damages to any holder by reason of any such delay in, or reduction of, its ahility to sell the
underlying shares of Common Stock (which remedy shall not be exclusive of any other remedies
available at law or in equity, including, without limitation, specific performance), the Compary
shall pay to each holder of Registrable Securities relating to such Registration Staterment an
amount in cash equal to one percent (1%) of such Investor’s original principal amount stated in
such Investor’s Note on the Closing Date (1) on the date of such Filing Failure, Effectiveness
Failure, Maintenance Failure or Current. Public Information Failure, as applicable, and (2) on
every thirty (30) day anniversary of (I) a Filing Failure until such Filing Failure is cured; (II) an
Effectiveness Failure until such Effectiveness Failure is cured; (III) a Maintenance Failure until
suich Maintenance Failure is cured; and (IV) a Current Public Information Failure until the earlier
of (i) the date such Current Public Information Failure is cured and (ii) such time that such public
information is no longer required pursuant to Rule 144 (in each case, pro rated for periods
totaling less than thirty (30) days). The payments to which a holder of Registrable Securities
shall be entitled pursuant to this Section 2(€) are referred to herein as “Registration Delay
Payments”; provided, however, that no Registration Delay Payments shall be payable to an
Investor with respect to a Filing Failure or an Effectiveness Failure to the extent (x) such
Registration Delay Payments relate to Registrable Secunities such Investor elects not to include
in such Registration Statement, or (y) such Investor fails to timely deliver the Company the
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information required to be delivered to the Company pursuant to Section 4(a); provided, further,
that, in the event of any reduction in Registrable Securities required to be included in such
Registration Statement pursuant to Sections 2(f) or 3(t), the Company shall not be obligated to
make any Registration Delay Payments with respect to such reduced number of Registrable
Securities as a result thereof. Following the initial Registration Delay Payment for any pearticular
event or failure (which shall be paid on the date of such event or failure, as set forth above),
without limiting the foregoing, if an event or failure giving nise to the Registration Delay
Payments is cured prior to any thirty (30) day anniversary of such event or failure, then such
Registration Delay Payment shall be made on the third (3¢) Business Day after such cure. In the
event the Company fails to make Registration Delay Payments in a timely manner in accordance
with the foregoing, such Registration Delay Payments shall bear interest at the rate of one
pervent (1%) per month (prorated for partial months) umtil paid in full. Notwithstanding the
foregoing, no Registration Delay Payments shall be owed to an Investor (x) other than with
respect to a Maintenance Failure resulting from a suspension or delisting of (or a failure to timely
list) the shares of Common Stock on the Principal Market) with respect to any period during
which all of such Investor’s Registrable Securities may be sold by such Investor without
restriction under Rule 144 (including, without limitation, volume restrictions) and, solely with
respect to a Current Public Information Failure, without the need for current public information
required by Rule 144(c)(1) (or Rule 144(i)(2), if applicable), and (y) on the Restricted Principal
(as defined in the Series B Notes (as defined in the Securities Purchase Agreement)) or Restriced
OID (as defined in the Series B Notes).

(f)  Offering. Notwithstanding anything to the contrary contained in this Agreement,
in the event the staff of the SEC (the “Staff”) or the SEC seeks to characterize any offering
pursuant to a Registration Statement filed pursuant to this Agreement as constituting an offering
of seaumities by, or on behalf of, the Company, or in any other manner; such that the Staff orthe
SEC do not permit such Registration Statement to become effective and used for resales in a
manner that does not constitute such an offering and that permiits the confinuous resale at the
market by the Investors participating therein (or as otherwise may be reasonably acceptable to
each Investor) without being named therein as an “underwriter,” then the Company shall reduce
the number of Registrable Seanities to be included in such Registration Statement by all
Investors until such time as the Staff and the SEC shall so permit such Registration Statement to
become effective as aforesaid. In making such reduction, the Compeny shall reduce the number
of shares to be included by all Investors on a pro rata basis (based upon the mmber of
Registrable Securities otherwise required to be included for each Investor) unless the inclusion of
shares by a particular Investor or a perticular set of Investors are resulting in the Staff or the
SEC’s “by or on behalf of the Company” offering position, in which event the shares held by
such Investor or set of Investors shall be the only shares subject to reduction (and if by a set of
Investors on a pro rata basis by such Investors or on such other basis as would result in the
exclusion of the least mumber of shares by all such Investors); provided, that, with respect to such
pro rata portion allocated to any Investor; such Investor may elect the allocation of such pro rata
portion among the Registrable Securities of such Investor. In addition, in the event that the Staff
or the SEC requires any Investor seeking to sell securities under a Registration Statement filed
pursuant to this Agreement to be specifically identified as an “underwriter” in order to pemit
such Registration Statement to become effective, and such Investor does not consent to being so
named as an underwriter in such Registration Statement, then, in each such case, the
Companv shall rechice the total mmmber of Reristrable Semimities tn he remisterad on hehalf
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of such Investor, until such time as the Staff or the SEC does not require such identification or
until such Investor accepts such identification and the manner thereof. Any reduction pursuant
to this paragraph will first reduce all Registrable Securities other than those issued pursuant to
the Securities Purchase Agreement. In the event of any reduction in Registrable Securities
pursuant to this paragraph, an affected Investor shall have the right to require, upon delivery of a
written request to the Compeny signed by such Investor, the Compeny to file a registration
statement within thirty (30) days of such request (subject to any restrictions imposed by Rule 415
or such other applicable rule adopted by the SEC or required by the Staft or the SEC) for resale
by such Investor of its Registrable Securities in a manner reasonably acceptable to such Investor,
and the Company shall following such request cause to be and keep effective such registration
statement in the same mamner as otherwise contemplated in this Agreement for registration
statements hereunder, in each case until such time as: (i) all Registrable Securities held by such
Investor have been registered and sold pursuant to an effective Registration Statement in a
manner acceptable to such Investoror (i) all Registrable Securities may be resold by such
Investor without restriction (including, without limitation, volume limitations) pursuant to Rule
144 (taking acoount of any Staff position with respect to “affiliate” status) or (iii) such Investor
agrees to be named as an underwriter in any such Registration Statement in a manner acceptable
to such Investor as to all Registrable Securities held by such Investor and that have not
theretofore been included in a Registration Statement under this Agreement (it being understood
that the special demand right under this sentence may be exercised by an Investor multiple times
and with respect to limited amounts of Registrable Securities in order to permit the resale thereof
by such Investor as contemplated above).

(g  Piggyback Regisirations. Without limiting any obligation of the Cormpany
hereunder or under the Securities Purchase Agreement, if there is not an effective Registration
Statement covering all of the Registrable Securities or the prospectus contained therein is not
available for use and the Company shall determine to prepare and file with the SEC a registration
statement or offering statement relating to an offering for its own account or the account of
others under the 1933 Act of any of its equity securities (other than on Form S-4 or Form S-8
(each as pronmulgated under the 1933 Act) or their then equivalents relating to equity securities to
be issued solely in connection with any acquisition of any entity or business or equity securities
issuable in connection with the Company’s stock option or other employee benefit plans), then
the Company shall promptly (but, in any event, no less than fifteen (15) calendar days (or such
lesser mumber of calendar days as the Compeny and the Required Holders shall nuitually agree in
writing with respect to such offering) prior to the time of pricing of such offering) deliver to each
Investor a written notice of such determination (including, without limitation, the anticipated
minimum number (each, a “Minimum Number™) of shares of Common Stock to be sold by the
Company in such offering as calculated and determined besed upon an estimate, made in good
faith, by the lead underwriter or placement agent, as applicable, of the Company in such
offering) (each, a “Piggyback Notice”) and, if within fifteen (15) days after the date of the
delivery of such notice, any such Investor shall so request in writing, the Company shall include
in such registration statement or offering statement all or any part of such Registrable Securities
such Investor requests to be registered; provided, however, the Compeny shall not be required to
register any Registrable Securities pursuant to this Section 2(g) that are eligible for resale
pursuant to Rule 144 without restriction (including, without limitation, volume restrictions) and
without the need for current public information required by Rule 144(c)(1) (or Rule 144(i)(2), if
annlicable) or that are the subiect. of a then-effective Renistration Statement. and nrovided finther
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that, solely to the extent the Compeny shall have timely delivered a Piggyback Notice to such
[nvestor properly specifying a Minimum Number as required pursuant to this Section 2(g), the
Company shall not be required to include in such offering such aggregate mumber of Registrable
Securities which the lead underwriter or placement agent, as applicahle, shall, in good faith,
advise the Company will result in the Compeny wnable to sell in such offering at least the
Minimum Number of shares of Common Stock as specified in such applicable Piggyback Notice.
The Company may postpone or withdraw the filing or the effectiveness of a piggyhack
registration at any time in its sole discretion.

(hy  Allocation of Registrable Securities. The initial number of Registrable Securities
included in any Registration Statement and any increase in the mmmber of Registrable Securities
included therein shall be allocated pro rata among the Investors based on the number of
Registrable Securities held by each Investor at the time such Registration Statement covering
such initial number of Registrable Securities or increase thereof is declared effective by the SEC.
In the event that an Investor sells or otherwise transfers any of such Investor’s Registrable
Secwnities, each transferee or assignee (as the case may be) that becomes an Investor shall be
allocated a pro rata portion of the then-remaining number of Registrable Securities included in
such Registration Statement for such transferor or assignee (as the case may be). Any shares of
Common Stock included in a Registration Statement and which remain allocated to any Person
which ceases to hold any Registrable Securities covered by such Registration Statement shall be
allocated to the remaining Investors, pro rata based on the mumber of Registrable Securities then
held by such Investors which are covered by such Registration Statement.

(i)  No Inclusion of Other Securities. The Company shall in no event include any
secunties other than Registrable Securities on any Registration Statement filed in accordance
herewith without the prior written consent of the Required Holders. Until the Applicable Date
(as defined in the Securities Purchase Agreement), the Company shall not enter into any
agreement providing any registration nghts to any of its secunity holders, except as otherwise
permitted under the Securities Purchase Agreement.

3 Related Obligations.

The Conmpany shall use its best efforts to effect the registation of the Registrable
Secunities in accordance with the intended method of disposition thereof, and, pursuant thereto,
the Company shall have the following obligations:

(@  The Company shall promptly prepare and file with the SEC a Registration
Statement with respect to all the Registrable Securities (but in no event later than the applicable
Filing Deadline) and use its best efforts to cause such Registration Statement to become effective
as soon as practicable after such filing (but in no event later than the Effectiveness Deadline).
Subject to Allowable Grace Periods, the Company shall keep each Regisiration Statement
effective (and the prospectus contained therein available for use) pursuant to Rule 415 for resales
by the Investors on a delayed or continuous basis at then- prevailing market prices (and not fixed
prices) at all times until the eardier of (i) the date as of which all of the Investors may sell all of
the Registrable Securities required to be covered by such Registration Statement: (after giving
effect to any reduction pursuant to Section 2(f)) without restriction pursuant to Rule 144
(including, without limitation, volume restrictions) and without the need for cumrent public
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information required by Rule 144(c)(1) (or Rule 144(i)(2), if applicable) or (ii) the date on which
the Investors shall have sold all of the Registrable Securities covered by such Registration
Statement (the “Registration Period”). Notwithstanding anything to the contrary contained in
this Agreement, the Company shall ensure that, when filed and at all times while effective, each
Reyistration Statement. (including, without limitation, all amendments and supplements thereto)
and the prospectus (including, without limitation, all amendments and supplements thereto) used
in connection with such Registration Statement (1) shall not contain any untrue statement of a
material fact or omit to state a material fact required to be stated therein, or necessary to make
the statements therein (in the case of prospectuses, in the light of the circumstances in which they
were made) not misleading and (2) will disclose (whether directly or through incorporation by
reference to other SEC filings to the extent permitted) all material information regarding the
Company and its securities, The Company shall submit to the SEC, within two (2) Business
Days after the later of the date that (i) the Company leams that no review of a particular
Registration Statement will be made by the Staff or that the Staff has no further comments on a
particular Registration Statement. (as the case may be) and (ii) the consent of Legal Counsel is
obtained pursuant to Section 3(c) (which consent shall be immediately sought), a request for
acceleration of effectiveness of such Registration Statement to a time and date not later than
forty-eight (48) hours after the submission of such request. The Company shall respond in
writing to comments made by the SEC in respect of a Registration Statement as soon as
practicable, but in no event later than fifteen (15) days after the receipt of comments by ornotice
from the SEC that an amendment is required in order for a Registration Statement. to be declared
effective.

(b)  Subject to Section 3(r) of this Agreement, the Comparny shell prepare and file
with the SEC such amendments (including, without limitation, post-effective amendments) and
supplements to each Registration Statement and the prospectus used in commection with each
such Registration Statement, which prospectus is to be filed pursuant to Rule 424 pronulgated
under the 1933 Act, as may be necessary to keep each such Registration Statement effective at
all times curing the Registration Period for such Registration Statement, and, during such period,
comply with the provisions of the 1933 Act with respect to the disposition of all Registrable
Securities of the Company required to be covered by such Registration Statement until such time
as all of such Registrable Securities shall have heen disposed of in accordance with the intended
methods of disposition by the seller or sellers thereof as set forth in such Registration Statement;
provided, however, by 8:30 am. (New Y ork time) on the Business Day immediately following
each Effective Date, the Company shall file with the SEC in accordance with Rule 424(b) under
the 1933 Act the final prospectus to be used in connection with sales pursuant to the applicable
Registration Statement (whether or not such a prospectus is technically required by such nule).
In the case of amendments and supplements to any Registration Statement which are required to
be filed pursuant to this Agreement (induding, without limitation, pursuant to this Section 3(b))
by reason of the Company filing a report on Form 8K, Form 10-Q or Foom 10-K or any
analogous report under the Securities Exchange Act of 1934, as amended (the “1934 Act”), the
Company shall, if pemmitted under the applicable nules and regulations of the SEC, have
incorporated such report by reference into such Registration Statement, if applicable, or shell file
such amendments or supplements with the SEC on the same day on which the 1934 Act report is
filed which created the requirement for the Company to amend or supplement such Registration
Statement.
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() The Company shall (A pem]ltLegal Counsel and legal counsel for each other
Investor to review and comment upon (i) each Registration Statement at least five (5) Business
DaysmortmtsﬁhnngthmeSECaM(n) al amendments and supplements to each
Registration Statement (including, without limitation, the prospectus contained therein) (except
for Annual Reports on Form 10-K, Quarterly Reports on Form 10-Q, Cumrent Reports on Form
8K, and any similar or sucoessor reports) within a reasonable mumber of days prior to their filing
with the SEC, and (B) not file any Registration Statement or amendment or supplement thereto
ina form to which Legal Counsel or any legal counsel for any other Investor reasonably ohjects.
The Company shall not submit a request for acceleration of the effectiveness of a Registration
Statement or any amendment or supplement thereto or to any prospectus contained therein
without the prior consent of Legal Counsel, which consent shall not be unreasonably withheld.
TheCmm:arwshall pronptly fumish to Legal Counsel and legal counsel for each other Investor,
without charge, (i) copies of any conrespondence from the SEC or the Staff to the Company or its
representatives relating to each Registration Statement, provided that such correspondence shall
not confain any material, non-public information regarding the Company or any of its
Subsidiaries (as defined in the Secumties Purchase Agreement), (ii) after the same is prepared
and filed with the SEC, one (1) copy of each Registration Statement and any amendment(s) and
supplement(s) thereto, incdluding, without limitation, financial statements and schedules, all
documents incorporated therein by reference, if requested by an Investor, and all exhibits and
(iii) upon the effectiveness of each Registration Statement, one (1) copy of the prospectus
included in such Registration Statement and all amendments and supplements thereto. The
Company shall reasonably cooperate with Legal Counsel and legal counsel for each other
Investor in performing the Company’s obligations pursuant to this Section 3.

(d The Compeny shall promptly fumish to each Investor whose Registrable
Securities are included in any Registration Statement, without charge, if requested by such
Investor, (i) after the same is prepared and filed with the SEC, at least one (1) copy of each
Registration Statement and any amendment(s) and supplement(s) thereto, including, without
limitation, financial statements and schedules, all documents incorporated therein by reference, if
requested by an Investor; all exhibits and each preliminary prospectus, (ii) upon the effectiveness
of each Registration Statement, up to ten(10) copies of the prospectus included in such
Registration Staterment and all amendments and supplements thereto (or such other number of
copies as such Investor may reasonably request from time to time) and (iii) such other
documents, including, without limitation, copies of any preliminary or final prospectus, as such
Investor may reasonably request from time to time in order to facilitate the disposition of the
Registrable Securities owned by such Investor, in each case unless publicly available on
EDGAR.

(€  The Company shall use its best efforts to (i) register and qualify, unless an
exemption from registration and qualification applies, the resale by Investors of the Registrable
Securities covered by a Registration Statement under such other securities or “blue sky” laws of
all applicable jurisdictions in the United States, (i) prepare and file in those jurisdictions, such
amendments (including, without limitation, post-effective amendments) and supplements to such
registrations amquahﬁceﬂmmesnnybemalym maintain the effectiveness thereof during
the Registration Period, (iii) take such other actions as may be necessary to maintain such
registrations and qualifications in effect at all times during the Registration Period, and (iv) take
all other actions reasonably necessary or advisable to qualify the Recistrable Securities for sale
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in such junisdictions; provided, however, the Company shall not be required in connection
therewith or as a condition thereto to (x) qualify to do business in any jurisdiction where it would
not otherwise be required to qualify but for this Section 3(e), (y) subject itself to general taxation
in any such jurisdiction, or (z) file a general consent to service of process in any such
jurisdiction. The Company shall promptly notify Legal Counsel, legal counsel for each other
Investor and each Investor who holds Registrable Securities of the receipt by the Compeny of
any notification with respect to the suspension of the registration or qualification of any of the
Registrable Securities for sale under the securities or “blue sky” laws of any jurisdiction in the
United States or its receipt of actual notice of the initiation or threatening of any proceeding for
such purpose.

(f)  The Company shall notify Legal Counsel, legal counsel for each other Investor
and each Investor in writing of the happening of any event, as promptly as practicable after
becoming aware of such event, as a result of which the prospectus included in a Registration
Statement, as then in effect, may include an untrue statement of a material fact or omission to
state a material fact required to be stated therein or necessary to make the statements therein, in
the light of the circumstances under which they were made, not misleading (provided that in no
event shall such notice contain any material, non-public information regarding the Company or
any of its Subsidiaries), and, subject to Section 3(r), promptly prepare a supplement or
amendment to such Registration Statement. and such prospectus contained therein to correct such
unirue statement or omission and deliver ten (10) copies of such supplement or amendment to
Legal Counsel, legal counsel for each other Investor and each Investor (or such other number of
copies as Legal Counsel, legal counsel for each other Investor or such Investor may reasonably
request). The Company shall also prompily notify Legal Counsel, legel counsel for each other
Investor and each Investor in writing (i) when a prospectus or any prospectus supplement or
post-effective amendment has been filed, when a Registration Statement or any post-effective
amendment has become effective (notification of such effectiveness shall be delivered to Legal
Counsel, legal counsel for each other Investor and each Investor by facsimile or e-mail on the
same day of such effectiveness and by ovemight mail), and when the Compearny receives written
notice from the SEC that a Registration Statement or any post-effective amendment will be
reviewed by the SEC, (ii) of any request by the SEC for amendments or supplements to a
Registration Statement or related prospectus or related information, (iii) of the Company’s
reasonable determination that a post-effective amendment to a Registration Statement would be
appropriate; and (iv) of the receipt of any request by the SEC or any other federal or state
govemmental authority for any additional information relating to the Registration Statement or
any amencment or supplement thereto or any related prospectus. The Company shall respond as
promptly as practicable to any comments received from the SEC with respect to each
Registration Statement or any amendment thereto (it being understood and agreed that the
Company’s response to any such comments shall be delivered to the SEC no later than

fifteen (15) Business Days after the receipt thereof).

(@  TheCompany shall (i) useits best efforts to prevent the issuance of any stop order
or other suspension of effectiveness of each Registration Statement or the use of any prospectus
contained therein, or the suspension of the qualification, or the loss of an exemption from
qualification, of any of the Registrable Securities for sale in any jurisdiction and, if such an order
or suspension is issued, to obtain the withdrawal of such order or suspension at the earfiest
possible moment and (ii) notify Lecal Counsel, legal coumsel for each other Investor and each
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Investor who holds Registrahle Securities of the issuance of such order and the resolution thereof
orits receipt of actual notice of the initiation or threat of any proceeding for such purpose.

(h)  If any Investor may be required under applicable securities law to be described in
any Registration Statement as an underwriter and such Investor consents to so being named an
underwriter, at the request of any Investor, the Compeny shall furmish to such Investor, on the
date of the effectiveness of such Registration Statement and thereafter from time to time on such
dates as an Investor may reasonably request (i) a letter, dated such date, from the Company’s
independent certified public accountants in form and substance as is customarily given by
independent certified public accountants to underwriters in an underwritten public offering,
addressed to the Investors, and (ii) an opinion, dated as of such date, of counsel representing the
Company for purposes of such Registration Statement, in fonm, scope and substance as is
customarily given in an underwritten public offering, addressed to the Investors.

(i)  If any Investor may be required under applicable securities law to be described in
any Registration Statement as an underwriter and such Investor consents to so being named an
underwriter, upon the written request of such Investor, the Company shall make available for
inspection by (i) such Investor, (i) legal counsel for such Investor and (iii) one (1) fimm of
accountants or other agents retained by such Investor (collectively, the “Inspectors”), all
pertinent. financial and other records, and pertinent corporate documents and properties of the
Company (collectively, the “Records”), as shall be reasonably deemed necessary by each
Inspector, and cause the Company’s officers, directors and employees to supply all information
which any Inspector may reasonably request; provided, however, each Inspector shall agree in
wiiting to hold in strict confidence and not to make any disclosure (except to such Investor) or
use of any Record or other information which the Company’s board of directors determines in
good faith to be confidential, and of which determination the Inspectors are so notified, unless
(1) the disclosure of such Records is necessary to avoid or correct a misstatement or omission in
any Registration Statement or is otherwise required under the 1933 Act, (2) the release of such
Records is ordered pursuant to a final, non-appealable subpoena or order from a court or
govemment. body of competent jurisdiction, or (3) the information in such Records has been
made generally available to the public other than by disclosure in violation of this Agreement or
any other Transaction Document (as defined in the Secunities Purchase Agreement).  Such
Investor agrees that it shall, upon leaming that disclosure of such Records is sought in or by a
court. or govemmental body of competent jurisdiction or through other means, give prompt
notice to the Company and allow the Comparny, at its expense, to undertake appropriate action to
prevent disclosure of, or to obtain a protective order for, the Records deemed confidential.
Nothing herein (or in any other confidentiality agreement between the Company and such
Investor, if any) shall be deemed to limit any Investor’s ability to sell Registrable Securities in a

marmer which is otherwise consistent with applicable laws and requlations.

() The Company shall hold in confidence and not make any disclosure of
information conceming an Investor provided to the Company wnless (i) disclosure of such
Information is necessary to comply with federal or state secunties laws, (ii) the disclosure of
such information is necessary to avoid or correct a misstatement or omission in any Registration
Statement or is otherwise required to be disclosed in such Registration Statement pursuant to the
1933 Act, (iii) the release of such information is ordered pursuant to a subpoena or other final,
non-appealable order from a court or govemmental body of competent jurisdiction, or (iv) such
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information has been made generally available to the public other than by disclosure in violation
of this Agreement or any other Transaction Document. The Company agrees that it shall, upon
leaming that disclosure of such information conceming an Investor is sought in or by a court or
govemmental body of competent jurisdiction or through other means, give pronpt written notice
to such Investor and allow such Investor, at such Investor’s expense, to undertake appropriate
action to prevent disclosure of, or to obtain a protective order for, such information.

(k) Without limiting any obligation of the Company under the Securities Purchase
Agreement, the Company shall use its best efforts either to (i) cause all of the Registrable
Securities covered by each Registration Statement to be listed on each securities exchange on
which securities of the same class or series issued by the Company are then listed, if any, if the
listing of such Registrable Securities is then permitted under the rules of such exchange,
(ii) secure designation and quotation of all of the Registrable Securities covered by each
Registration Statement on an Eligible Market (as defined in the Securities Purchase Agreement),
or (ii1) if, despite the Company’s best efforts to satisfy the preceding clauses (i) or (ii) the
Company is unsuccessful in satisfying the preceding clauses (i) or (i), without limiting the
generality of the foregoing, to use its best efforts to amange for at least two market makers to
register with the Financial Industry Regulatory Authority (“FINRA™) as such with respect to
such Registrable Securities. In addition, the Company shall cooperate with each Investor and
any broker or dealer through which any such Investor proposes to sell its Registrable Securities
in effecting a filing with FINRA pursuant to FINRA Rule 5110 as requested by such Investor.
The Company shall pay all fees and expenses in connection with satisfying its obligations under
this Section 3(k).

()  The Company shall cooperate with the Investors who hold Registrable Securities
being offered and, to the extent applicable, facilitate the timely preparation and delivery of
certificates (not bearing any restrictive legend) representing the Registrable Securities to be
offered pursuant to a Registration Statement and enable such certificates to be in such
denominations or amounts (as the case may he) as the Investors may reasonably request from
time to time and registered in such names as the Investors may request.

(m)  If requested by an Investor, the Company shall as soon as practicable after receipt
of notice from such Investor and subject to Section 3(r) hereof, (i) incorporate in a prospectus
supplement or post-effective amendment such information as an Investor reasonably requests to
be included therein relating to the sale and distribution of Registrable Securities, including,
without limitation, information with respect to the number of Registrable Securities being
offered or sold, the purchase price heing peid therefor and any other terms of the offering of the
Registrable Seaurities to be sold in such offering; (ii) make all required filings of such prospectus
supplement or post-effective amendment after being notified of the matters to be incorporated in
such prospectus supplement or post-effective amendment; and (iii) supplement or make
amendments to any Registration Statement or prospectus contained therein if reasonably
requested by an Investor holding any Registrable Securities.

(m)  The Company shall use its best efforts to cause the Registrable Securities covered
by a Registration Statement to be registered with or approved by such other govemmental
agencies or authorities as may be necessary to consummate the disposition of such Regisirahle
Secunities.
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(00  The Company shall make generally available to its security holders as soon as
practical, but not later than ninety (90) days after the close of the period covered thereby, an
eamings statement (in form complying with, and in the manner provided by, the provisions of
Rule 158 under the 1933 Act) covering a twelve-month period beginning not later than the first
day of the Company’s fiscal quarter next following the applicable Effective Date of each
Registration Statement.

(P  The Company shall otherwise use its best efforts to comply with all applicable
rules and regulations of the SEC in connection with any registration hereunder.

(@  Within one (1) Business Day after a Registration Statement which covers
Registrable Securities is declared effective by the SEC, the Compeny shall deliver;, and shall
cause legal counsel for the Company to deliver, to the transfer agent for such Registrahle
Securities (with copies to the Tnvestors whose Registrable Securities are included in such
Registration Statement) confimmation that such Registration Statement has been declared
effective by the SEC in the form attached hereto as Exhibit A.

(n  Notwithstanding anything to the contrary herein (but subject to the last sentence
of this Section 3(1)), at any time after the Effective Date of a particular Registration Statement,
the Compeny may delay the disclosure of material, non-public information conceming the
Company or any of its Subsidiaries the disclosure of which at the time is not, in the good faith
opinion of the board of directors of the Compeny, in the best interest of the Company and, in the
opinion of counsel to the Company, otherwise required (a “Grace Period”), provided that the
Company shall promptly notify the Investors in writing of the (i) existence of material, non-
public information giving nise to a Grace Period (provided that in each such notice the Company
shall not disclose the content of such material, non-public information to any of the Investors)
and the date on which such Grace Period will begin and (ii) date on which such Grace Period
ends, provided further that (I) no Grace Period shall exceed ten (10) consecutive days and durning
any three hundred sixty five (365) day period all such Grace Periods shall not exceed an
aggregate of thirty (30) days, (II) the first day of any Grace Period must be at least five (5)
Trading Days after the last day of any prior Grace Period and (III) no Grace Period may exist
during the sixty (60) Trading Day period immediately following the Effective Date of such
Registration Statement (provided that such sixty (60) Trading Day period shall be extended by
the mmber of Trading Days during such period and any extension thereof contemplated by this
proviso during which such Registration Statement is not effective or the prospectus contained
therein is not available for use) (each, an “Allowable Grace Period”). For purposes of
determining the length of a Grace Period above, such Grace Period shall begin on and include
the date the Investors receive the notice referred to in clause (i) above and shall end on and
include the later of the date the Investors receive the notice referred to in clause (ii) above and
the date referred to in such notice. The provisions of Section 3(g) hereof shall not be applicable
during the period of any Allowahle Grace Period. Upon expiration of each Grace Period, the
Company shall again be bound by the first sentence of Section 3(f) with respect to the
Information giving nse thereip unless such material, non-public information is no longer
applicable.  Notwithstanding anything to the contrary contained in this Section 3(n), the
Company shall cause its transfer agent to deliver unlegended shares of Common Stock to a
transferee of an Investor in accordance with the terms of the Securities Purchase Agreement in
connection with any sale of Registrable Securities with respect to which such Investor has
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entered into a contract for sale, and delivered a copy of the prospectus included as part of the
particular Registration Statement to the extent applicable, prior to such Investor’s receipt of the

notice of a Grace Period and for which the Investor has not yet settled.

()  The Company shall take all other reasonable actions necessary to expedite and
facilitate disposition by each Investors of its Registrable Securities pursuant to each Registration
Statement.

()  Neither the Company nor any Subsidiary or affiliate thereof shall identify any
Investor as an underwniter in any public disclosure or filing with the SEC, the Principal Market
orany Eligible Market and any Buyer being deemed an underwriter by the SEC shall not relieve
the Company of any obligations it has under this Agresment or any other Transaction Document
(as defined in the Securities Purchase Agreement); provided, however, that the foregoing shall
not prohihit the Company from including the disclosure found in the "Plan of Distribution”
section attached hereto as Exhihit B in the Registration Statement; provided, funther that if a
reduction of the number of Registrable Securities to be included in the Registration Statement for
resale by such Investor in accordance with Section 2(f) would not cause the Investor to cease to
be deemed an “underwriter” by the SEC and such Investor does not consent to be named as an
“underwriter” in such Registration Statement, the Company’s shall have no obligation hereunder
to include such Investor’s Registrable Securities in such Registration Statement. (nor shall the

Company incur any Registration Delay Payments with respect thereto).

(W  Neitherthe Conpany nor any of its Subsidiaries has entered, as of the date hereof,
nor shall the Company or any of its Subsidiaries, on or after the date of this Agreement, enter
into any agreement with respect to its securities, that would have the effect of impairing the
rights granted to the Buyers in this Agreement or otherwise conflicts with the provisions hereof.

4. Obligations of the Investors.

(@ At least five (5) Business Days prior to the first anticipated filing date of each
Reyistration Statement, the Company shall notify each Investor in writing of the infonmation the
Company requires from each such Investor with respect to such Registration Statement. It shall
be a condition precedent to the obligations of the Company to complete the registration pursuant
to this Agreement with respect to the Registrable Securities of a particular Investor that such
Investor shall fumish to the Company such information regarding itself, the Registrable
Securities held by it and the intended method of disposition of the Registrable Securities held by
it, as shall be reasonably required to effect and maintain the effectiveness of the registration of
such Registrable Secumities and shall execute such documents in connection with such
registration as the Company may reasonably request.

(b)  Each Investor, by such Investor’s acceptance of the Registrable Securities, agrees
to cooperate with the Company as reasonably requested by the Company in connection with the
preparation and filing of each Registration Statement hereunder, unless such Investor has
notified the Company in writing of such Investor’s election to exclude all of such Investor’s

Reyistrable Securities from such Registration Statement.
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(c  Each Investor agrees that, upon receipt of any notice from the Company of the
happening of any event of the kind described in Section 3(g) or the first sentence of 3(f), such
Investor will immediately discontinue disposition of Registrable Securities pursuant to any
Registration Statement(s) covering such Registrable Securities until such Investor’s receipt of the
copies of the supplemented or amended prospectus contemplated by Section 3(g) or the first
sentence of Section 3(f) or receipt of notice that no supplement or amendment is required.
Notwithstanding anything to the contrary in this Section4(c), the Company shall cause its
transfer agent to deliver unlegended shares of Common Stock to a transferee of an Investor in
accordance with the terms of the Securities Purchase Agreement in connection with any sale of
Reyistrable Securities with respect to which such Investor has entered into a contract for sale
prior to the Investor’s receipt of a notice from the Company of the happening of any event of the
kind described in Section 3(g) or the first sentence of Section 3(f) and for which such Investor
has not yet settled.

5, Expenses of Registration.

All reasonable expenses, other than underwriting discounts and commissions, incurred in
connection with registrations, filings or qualifications pursuant to Sections 2 and 3, including,
without limitation, all registration, listing and qualifications fees, printers and accounting fees,
FINRA filing fees (if any) and fees and dishursements of counsel for the Company (but not any
Investor except as expressly provided for below) shall be paid by the Compeny. The Company
shall reimburse Legal Counsel for its reasonable fees and dishursements in connection with
registration, filing or qualification pursuant to Sections 2 and 3 of this Agreement which amount
shall be limited to $5,000 for each such registration, filing or qualification.

6. Indemnification.

(@ To the fullest extent permitted by law, the Compeny will, and hereby does,
indemmify, hold hammless and defend each Investor and each of its directors, officers,
shareholders, members, partners, employess, agents, advisors, representatives (and any other
Persons with a functionally equivalent role of a Person holding such fitles notwithstanding the
lack of such title or any other title) and each Person, if any, who controls such Investor within the
meaning of the 1933 Act or the 1934 Act and each of the directors, officers, shareholders,
members, partners, employees, agents, advisors, representatives (and any other Persons with a
functionally equivalent role of a Person holding such titles notwithstanding the lack of such title
or any other title) of such controlling Persons (cach, an “Indemnified Person”), against any
losses, obligations, dlaims, damages, liahilities, contingencies, judgments, fines, penalties,
charges, costs (including, without limitation, court costs, reasonable attorneys’ fees and costs of
defense and investigation), amounts paid in settlement or expenses, joint or several, (collectively,
“Claims”) incurred in investigating, preparing or defending any action, claim, suit, inquiry,
proceeding, investigation or appeal taken from the foregoing by or before any cowrt or
govermmental, adminisirative or other regulatory agency, body or the SEC, whether pending or
threatened, whether or not an Indemnified Person is or may be a party thereto (“Indemmified
Damages”), to which any of them may become subject insofar as such Claims (or actions or
proceedings, whether commenced or threatened, in respect thereof) arise out of or are based
upon: (i) any unirue statement or alleged unirue statement of a material fact in a Regisiration
Statement or any post-effective amendment thereto or in any filing made in commection with the
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qualification of the offering under the securities or other “blue sky” laws of any jurisdiction in
which Registrable Securities are offered (“Blue Sky Filing”), or the omission or alleged
omission to state a material fact required to be stated therein or necessary to make the statements
therein not misleading, (i) any untrue statement or alleged unirue statement of a material fact
contained in any preliminary prospectus if used prior to the effective date of such Registration
Statement, or contained in the final prospectus (as amended or supplemented, if the Company
files any amendment thereof or supplement thereto with the SEC) or the omission or alleged
omission to state therein any material fact necessary to make the statements made therein, in
light of the circumstances under which the statements therein were made, not misleading or (iii)
any violation or alleged violation by the Company of the 1933 Act, the 1934 Act, any other law,
including, without limitation, any state securities law, or any rule or regulation thereunder
relating to the offer or sale of the Registrable Securities pursuant to a Registration Statement or
(iv) any violation of this Agreement (the matters in the foregoing clauses (i) through (iv) being,
collectively, “Violations”). Subject to Section6(c), the Company shall reimburse the
Indemmnified Persons, prompily as such expenses are incurred and are due and payable, for any
legal fees or other expenses reasonably incurred by them in cormection with investigating or
defending any such Claim. Notwithstanding anything to the contrary contained herein, the
indemnification agreement contained in this Section 6(a): (i) shall not apply to a Claim by an
Indermified Person arising out of or based upon a Violation which oocurs in reliance upon and in
conformity with information fumished in writing to the Compeny by such Indenmified Person
for such Indemmified Person expressly for use in commection with the preparation of such
Registration Statement or any such amendment thereof or supplement thereto, if such prospectus
was timely made available by the Company pursuant to Section 3(d); and (ii) shall not apply to
amounts peid in settlement of any Claim if such seftlement is effected without the prior written
consent of the Company, which consent shall not be unreasonably withheld or delayed. Such
indemmity shall remain in full force and effect regardless of any investigation made by or on
behalf of the Indemmified Person and shall suvive the transfer of any of the Registrable
Securities by any of the Investors pursuant to Section 9.

() In comnection with any Registration Statement in which an Investor is
participating, such Investor agrees to severally and not jointly indemmify, hold harmless and
defend, to the same extent and in the same manner as is set forth in Section 6(a), the Company,
each of its directors, each of its officers who signs the Registration Statement and each Person, if
any, who controls the Company within the meaning of the 1933 Act or the 1934 Act (each, an
“Indemnified Party"), against any Claim or Indemnified Damages to which any of them may
become subject, under the 1933 Act, the 1934 Act or otherwise, insofar as such Claim or
Indermified Damages arise out of or are based upon any Violation, in each case, to the extent,
and only to the extent, that such Violation occurs in reliance upon and in conformity with written
information fumished to the Company by such Investor expressly for use in connection with
such Registration Statement; and, subject to Section6(c) and the below provisos in this
Section 6(b), such Investor will reimburse an Indemmified Party any legal or other expenses
reasonably incurred by such Indemnified Party in connection with investigating or defending any
such Claimy provided, however, the indenmity agreement contained in this Section 6(b) and the
agreement with respect to contribution contained in Section 7 shall not apply to amounts paid in
settlement of any Claim if such settlement is effected without the prior written consent of such
Investor, which consent shall not be unreasonably withheld or delayed, provided further that
sich Tnvestor shall he liahle imder this Section 6(h) for onlv that ammimt: of a Claim or
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Indenmified Damages as does not exceed the net proceeds to such Investor as a result of the
applicable sale of Registrable Securities pursuant to such Registration Statement.  Such
indemmity shall remain in full force and effect regardless of any investigation made by or on
behalf of such Indermified Parly and shall swvive the transfer of any of the Registrable
Securities by any of the Investors pursuant to Section 9.

(¢  Promptly after receipt by an Indenmified Person or Indennified Party (as the case
may be) under this Section6 of notice of the commencement of any action or proceeding
(including, without limitation, any govemmental action or proceeding) involving a Claim, such
Indermified Person or Indenmified Party (as the case may be) shall, if a Claim in respect thereof
is to be made against any indenmifying party under this Section 6, deliver to the indemmifying
party a written notice of the commencement thereof, and the indenmifying party shall have the
right to participate in, and, to the extent the indemmifying party so desires, jointly with any other
indemmifying party similarly noticed, to assume control of the defense thereof with counsel
mutually satisfactory to the indenmifying party and the Indenmified Person or the Indenmified
Party (as the case may be); provided, however, an Indermified Person or Indenmified Party (as
the case may be) shall have the right to retain its own counsel with the fees and expenses of such
counsel to be paid by the indemmifying party if: (i) the indemmifying party has agreed in writing
to pay such fees and expenses; (ii) the indemnifying party shall have failed prompily to assume
the defense of such Claim and to employ counsel reasonably satisfactory to such Indenmified
Person or Indermified Party (as the case may be) in any such Claimy; or (iii) the named parties to
any such Claim (including, without limitation, any impleaded parties) include both such
Indemmified Person or Indemmified Party (as the case may be) and the indenmifying party, and
such Indenmified Person or such Indenmified Party (as the case may be) shall have been advised
by counsel that a conflict of interest is likely to exist if the same counsel were to represent such
Indemmified Person or such Indermified Party and the indenmifying party (in which case, if such
Indenmified Person or such Indenmified Party (as the case may be) notifies the indemnifying
party in writing that it elects to employ separate counsel at the expense of the indemmifying
party, then the indemnifying party shall not have the right to assume the defense thereof and such
oounsel shall be at the expense of the indenmifying party, provided further that in the case of
clause (iii )above&euﬂamfyugpaztyslmﬂmtbermpomtﬁefmﬂﬁmmﬂefeﬁmﬂ
expenses of more than one (1) separate legal counsel for such Indemnified Person or Indemnified
Party (as the case may be). The Indemmified Party or Indenmified Person (as the case may be)
shall reasonably cooperate with the indenmifying party in conmection with any negotiation or
defense of any such action or Claim by the indenmifying party and shall fumish to the
Hﬂeamfwng party all information reasonably available to the Indenmified Party or Indemmnified

Person (as the case may be) which relates to such action or Claim. The indemnifying perty shall
keep the Indemmified Party or Indenmified Person (as the case may be) reasonably apprised at all
times as to the status of the defense or any settlement negotiations with respect thereto. No
indenmifying party shall be liable for any setflement of any action, claim or proceeding effected
without its prior written consent; provided, however, the indemmifying party shall not
unreasonahly withhold, delay or condition its consent. No indemnifying party shall, without the
prior written consent of the Indemmnified Party or Indemmified Person (as the case may be),
consent to entry of any judgment or enter into any seftlement or other compronise which does
not include as an unconditional term thereof the giving by the claimant or plaintiff to such
Indemnified Party or Indenmified Person (as the case may be) of a release from all liahility in
resnect tn such Claim or litication. and such setflement: shall not. include anv admission as tn
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fault on the part of the Indenmified Party. Following indemmification as provided for hereunder,
the indenmnifying party shall be subrogated to all rights of the Indenmified Party or Indenmified
Person (as the case may be) with respect to all third parties, firms or corporations relating to the
matter for which indemmification has been made. The failure to deliver written notice to the
indermmifying party within a reasonable time of the commencement of any such action shall not
relieve such indemmifying perty of any liahility to the Indenmified Person or Indenmified Party
(as the case may be) under this Section 6, except to the extent that the indemmifying perty is
materially and adversely prejudiced in its ahility to defend such action.

(d The indenmification required by this Section6 shall be made by periodic
payments of the amount thereof during the course of the investigation or defense, as and when
hills are received or Indenmified Damages are incurred.

()  The indemnity and contribution agreements contained herein shall be in addition
to (i) any cause of action or similar right of the Indenmified Party or Indemnified Person against
the indenmifying perty or others, and (ii) any liabilities the indenmifying party may be subject to
pursuant to the law.

7. Contribution.
To the extent any indenmification by an indenmifying party is prohibited or limited by
law, the indenmifying party agrees to make the maximum coniribution with respect to any

annwﬂsforw}nchitmlﬂdoﬂmmebeha]:ﬂemﬂerSecuonﬁh)ﬂleﬁﬂlestextmtpelmlied];y
law; provided, however: (i) no confribution shall be made under circumstances where the maker
would not lﬁvebeallialie for indemnification under the fault standards set forth in Section 6 of
this Agreement, (i) no Person involved in the sale of Registrable Securities which Person is
guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the 1933 Act) in
commection with such sale shall be entitled to contribution from any Person involved in such sale
of Registrable Securities who was not quilty of fraudulent misrepresentation; and
(iii) contribution by any seller of Registrable Securities shall be limited in amount to the amount
of net proceeds received by such seller from the applicable sale of such Registrable Securities
pursuant to such Registration Staternent.  Notwithstanding the provisions of this Section 7, no
Investor shall be required to contribute, in the aggregate, any amount in excess of the amount by
which the net proceeds actually received by such Investor from the applicable sale of the
Registrable Securities subject to the Claim exceeds the amount of any damages that such
Investor has otherwise heen required to pay, or would otherwise be required to pay under
Section 6(b), by reason of such unfrue or aleged untrue statement or omission or alleged
Omission.

8. Reports Under the 1934 Act.

With a view to making available to the Investors the benefits of Rule 144, the Company
agrees to:

(@  make and keep public information available, as those tenms are understood and
defined in Rule 144;
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(b)  use reasonable efferots to file with the SEC in a timely manner all reports and
other documents required of the Company under the 1933 Act and the 1934 Act so long as the
Company remains subject to such requirements (it being understood and agreed that nothing
herein shall limit any obligations of the Company under the Securities Purchase Agreement) and
the filing of such reports and other documents is required for the applicable provisions of Rule
144; and

()  fumish to each Investor so long as such Investor owns Registrable Securities,
promptly upon request, (i) a written statement by the Compeny, if true, that it has complied with
the reporting, submission and posting requirements of Rule 144, the 1933 Act and the 1934 Act,
(i1) a copy of the most recent annual or quarterly report of the Company and such other reports
and documents so filed by the Company with the SEC if such reports are not publicly available
via EDGAR, and (iii) such other information as may be reasonably requested to permit the
Investors to sell such securities pursuant to Rule 144 without registration.

9, Assignment of Registration Rights.

All orany portion of the rights under this Agreement shall be automatically assignable by
each Investor to any transferee or assignee (as the case may be) of all or any portion of such
Investor’s Registrable Securities, Notes or Warrants if: (i) such Investor agrees in writing with
such transferee or assignee (as the case may be) to assign all or any portion of such rights, and a
copy of such agreement is fumished to the Company within a reasonable time after such transfer
or assignment (as the case may be); (i) the Conpany is, within a reasonable time after such
transfer or assignment (as the case may be), fumished with written notice of (a) the name and
address of such transferee or assignee (as the case may be), and (b) the securities with respect to
which such registration rights are being transferred or assigned (as the case may be);
(iii) immediately following such transfer or assignment (as the case may be) the further
disposition of such securities by such transferee or assignee (as the case may be) is restricted
under the 1933 Act or applicable state securities laws if so required; (iv) at or before the time the
Company receives the written notice contemplated by clause (i) of this sentence such transferee
or assignee (as the case may be) agrees in writing with the Company to be bound by all of the
provisions contained herein; (v) such transfer or assignment (as the case may be) shall have been
made in accordance with the applicable requirements of the Securities Purchase Agreement, the
Notes and the Warrants (as the case may be); and (vi) such transfer or assignment (as the case
may be) shall have been conducted in accordance with all applicable federal and state securities
laws.

10.  Amendment of Registration Rights.

Provisions of this Agreement may be amended and the observance thereof may be
waived (either generally orin a particular instance and either refroactively or prospectively), only
with the written consent of the Company and the Required Holders; provided that any such
amendment or waiver that complies with the foregoing, but that disproportionately, materially
and adversely affects the rights and obligations of any Investor relative to the comparable rights
and obligations of the other Investors shall require the prior written consent of such adversely
affected Investor. Any amendment or waiver effected in accordance with this Section 10 shall be
binding upon each Investor and the Company, provided that no such amendment shall be
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effective to the extent that it (1) applies to less than all of the holders of Registrable Securities or
(2) imposes any obligation or liability on any Investor without such Investor’s prior written
consent (which may be granted or withheld in such Investor’s sole discretion). No waiver shall
be effective unless it is in writing and signed by an authorized representative of the waiving
party. No consideration shall be offered or paid to any Person to amend or consent to a waiver or
modification of any provision of this Agreement unless the same consideration (other than the
reimbursement of legal fees) also is offered to all of the parties to this Agreement.

11.  Miscellaneous.

(@  Solely for purposes of this Agreement, a Person is deemed to be a holder of
Registrable Securities whenever such Person owns, or is deemed to own, of record such
Registrable Securities. If the Compeny receives conflicting instructions, notices or elections
from two or more Persons with respect to the same Registrable Securities, the Company shall act
upon the basis of instructions, notice or election received from such record owner of such
Registrable Securities.

(b)  Any notices, consents, waivers or other commumications required or permitted to
be given under the terms of this Agreement nmust be in writing and will be deemed to have been
delivered: (i) upon receipt, when delivered personally; (ii) upon receipt, when sent by facsimile
(provided confirmation of transmission is mechanically or electronically generated and kept on
file by the sending party) or electronic mail (provided that such sent email is kept on file
(whether electronically or otherwise) by the sending perty and the sending party does not receive
an automatically generated message from the recipient’s email server that such e-mail could not
be delivered to such recipient); or (iii) one (1) Business Day after deposit with a nationally
recognized ovemight delivery service with next day delivery specified, in each case, properdly
addressed to the party to receive the same. The addresses, facsimile mumbers and email
addresses for such commumications shall be:

If to the Company:

Phunware, Inc.
7800 Shoal Creek Blvd, Suite 230-S
Austin, Texas 78757

Telephone: () -
Facsmile: ()

Attention: Chief Executive Officer
Emuail;
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with a copy (for informational purposes orly) to:

Winstead PC

401 Congress Avenue Suite 2100
Austin, Texas 78701

Telephone: (512) 370-2804
Facsimile: (512) 370-2850
Attention: Alex R. Allemann, Esq.
E-mail: aallemann@winstead.com

[f to the Transfer Agent:

Continental Stock Transfer & Trust Compeny

1 State Street, Floor 30

New Y ork, New York 110004

Telephone: (212) 845-329

Facsimile: (__ ) -

Attention: Michael Mullings and George Dalton
E-Mail: nmullings@continentalstock.com and
gdalton@continentalstock.com

If to Legal Counsel:

Kelley Drye & Warren LLP

101 Park Avenue

New York, NY 10178

Telephone: (212) 808-7540
Facsimile: (212) 808-7897

Attention: Michael A. Adelstein, Fsq.
Email: madelstein@kelleydrye.com

If to a Buyer, to its address, facsimile number and/or email address set forth on the Schedule of
Buyers attached to the Securities Purchase Agreement, with copies to such Buyer's
representatives as set forth on the Schedule of Buyers, or to such other address, facsimile
number; and/or email address and/or to the attention of such other Person as the recipient. party
has specified by written notice given to each other party five (5) days prior to the effectiveness of
such change, provided that Kelley Drye & Warren LLP shall only be provided notices sent to the
lead investor. Wiitten confimmation of receipt (A) given by the recipient of such notice, consent,
waiver or other communication, (B) mechanically or electronically generated by the sender’s
facsimile machine or email containing the time, date, recipient facsimile number or email
address and an image of the first page of such transmission or (C) provided by a courier or
ovemight couner service shall be rebuttable evidence of personal service, receipt by facsimile or
receipt from a nationally recognized ovemight delivery service in accordance with clause (i), (ii)
or (iii) above, respectively.

(¢  Failure of any party to exercise any right or remedy under this Agreement or
otherwise, or delay by a party in exercising such right or remedy, shall not operate as a waiver
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thereof. The Company and each Investor acknowledge and agree that irreparable damage would
occur in the event that any of the provisions of this Agreement were not performed in accordance
with their specific terms or were otherwise breached. It is accordingly agreed that each party
hereto shall be entifled to an injunction or injunctions to prevent or cure breaches of the
provisions of this Agreement by any other party hereto and to enforce specifically the terms and
provisions hereof (without the necessity of showing economic loss and without any bond or other
security being required), this heing in addition to any other remedy to which any party may be
entitled by law or equity.

(d All questions conceming the oconstruction, validity, enforcement and
interpretation of this Agreement shall be govemed by the intemal laws of the State of New Y ork,
without giving effect to any choice of law or conflict of law provision or rule (whether of the
State of New 'Y ork or any other jurisdictions) that would cause the application of the laws of any
jurisdictions other than the State of New York. Each party hereby imevocably submits to the
exclusive jurisdiction of the state and federal courts sitting in The City of New Y ork, Borough of
Manhattan, for the adjudication of any dispute hereumder or in connection herewith or with any
transaction contemplated hereby or discussed herein, and herehy imevocably waives, and agrees
not to assert in any suit, action or proceeding, any claim that it is not personally subject to the
jurisdiction of any such court, that such suit, actionorpmoeedingis brought in an inconvenient
forum or that the venue of such suit, action or proceeding is improper. Each party hereby
immevocably waives personal service of process and consents to process being served in any such
suit, action or proceeding by mailing a copy thereof to such party at the address for such notices
to it under this Agreement and agrees that such service shall constitute good and sufficient
service of prooess and notice thereof. Nothing contained herein shall be deemed to limit in any
way any right to serve process in any mamner permitted by law. EACH PARTY HEREBY
[RREVOCABLY WAIVES ANY RIGHT IT MAY HAVE TO, AND AGREES NOT TO
REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE HEREUNDER
OR IN CONNECTION HEREWITH OR ARISING OUT OF THIS AGREEMENT OR ANY
TRANSACTION CONTEMPLATED HEREBY .

(e)  If any provision of this Agreement is prohibited by law or otherwise determined
to be invalid or unenforceahle by a court of competent jurisdiction, the provision that would
otherwise be prohibited, invalid or unenforceable shell be deemed amended to apply to the
broadest extent that it would be valid and enforceable, and the invalidity or unenforceahility of
such provision shall not affect the validity of the remaining provisions of this Agreement so long
as this Agreement as so modified continues to express, without material change, the original
intentions of the parties as to the subject matter hereof and the prohibited nahure, invalidity or
wnenforceahility of the provision(s) in question does not substantially impeir the respective
expectations or reciprocal obligations of the parties or the practical realization of the benefits that
would otherwise be conferred upon the parties. The parties will endeavor in good faith
negotiations to replace the prohibited, invalid or unenforceable provision(s) with a valid
provision(s), the effect of which comes as close as possible to that of the prohibited, invalid or
unenforceable provision(s).

()  This Agreement, the other Transaction Documents, the schedules and exhibits
attached hereto and thereto and the instruments referenced herein and therein constitute the entire
agreement among the parties hereto and thereto solely with respect to the subject matter hereof
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and thereof. There are no restrictions, promises, warranties or undertakings, other than those set
forth or referred to herein and therein. This Agreement, the other Transaction Documents, the
schedules and exhibits attached hereto and thereto and the instnmments referenced herein and
therein supersede all prior agreements and understandings among the parties hereto solely with
respect to the subject matter hereof and thereof; provided, however, nothing contained in this
Agreement or any other Transaction Document shall (or shall be deemed to) (i) have any effect
on any agreements any Investor has entered into with the Company or any of its Subsidiaries
prior to the date hereof with respect to any prior investment made hy such Investor in the
Company, (ii) waive, alter, modify or amend in any respect any obligations of the Compeny or
any of its Subsidiaries or any rights of or benefits to any Investor or any other Person in any
agreement entered into prior to the date hereof between or among the Conpany and/or any of its
Subsidianies and any Investor and all such agreements shall continue in full force and effect or
(iii) limit any obligations of the Company under any of the other Transaction Docurments.

(@  Subject to compliance with Section 9 (if applicable), this Agreement shall inure to
the benefit of and be binding upon the permitted successors and assigns of each of the parties
hereto. This Agreement is not for the benefit of, nor may any provision hereof be enforced by,
ary Person, other than the perties hereto, their respective permitted successors and assigns and
the Persons referred to in Sections 6 and 7 hereof.,

(h)  The headings in this Agreement are for convenience of reference only and shall
not limit or otherwise affect the meaning hereof. Unless the context clearly indicates otherwise,
each pronoun herein shall be deemed to include the masculing, feminine, neuter, singular and
plural forms thereof. The terms “including,” “includes,” “include™ and words of like import
shall be construed broadly as if followed by the words “without limitation.” The terms “herein,”
“hereunder,” “hereof” and words of like import refer to this entire Agreement instead of just the

provision in which they are found.

(i)  This Agreement may be executed in two or more identical counterparts, each of
which shall be deemed an original, but all of which shall be considered one and the same
agreement and shall become effective when counterparts have been signed by each party and
delivered to the other party. In the event that any signature is delivered by facsimile
transmission orby an email which contains a portable document format (.pdf) file of an executed
signafure page, such signature page shall create a valid and hinding obligation of the party
executing (or on whose behalf such signature is executed) with the same force and effect as if
such signature page were an original thereof.

()  Each party shall do and perform, or cause to be done and performed, all such
further acts and things, and shall execute and deliver all such other agreements, certificates,
instruments and documents as any other party may reasonahly request in order to carny out the
intent and accomplish the purposes of this Agreement and the consummation of the transactions
contemplated hereby.

(k) The language used in this Agreement will be deemed to be the language chosen
by the parties to express their mutual intent and no rules of strict construction will be applied
against any party. Notwithstanding anything to the confrary set forth in Section 10, terms used in
this Agreement but defined in the other Transaction Documents shall have the meanings ascribed
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to such tenms on the Closing Date in such other Transaction Documents wnless otherwise
consented to in writing by each Investor.

()  All consents and other determinations required to be made by the Investors
pursuant to this Agreement shall be made, unless otherwise specified in this Agreement, by the
Required Holders, determined as if all of the outstanding Notes then held by the Investors have
been converted for Registrable Securities without regard to any limitations on redemption,
amortization and/or conversion of the Notes and the outstanding Warrants then held by Investors
have been exercised for Registrable Securities without regard to any limitations on exercise of
the Warrants.

(m) This Agreement is intended for the benefit of the parties hereto and their
respective permitted successors and assigns, and is not for the benefit of, nor may any provision
hereof be enforced by, any other Person.

(n)  The obligations of each Investor under this Agreement and the other Transaction
Documents are several and not joint with the obligations of any other Investor, and no Investor
shall be responsible in any way for the performance of the ohligations of any other Investor
under this Agreement or any other Transaction Document. Nothing confained herein or in any
other Transaction Document, and no action taken by any Investor pursuant hereto or thereto,
shall be deemed to constitute the Investors as, and the Company acknowledges that the Investors
do not so constitute, a partnership, an association, a joint venture or any other kind of group or
entity, or create a presumption that the Investors are in any way acting in concert or as a group or
entity with respect to such obligations or the transactions contemplated by the Transaction
Documents or any matters, and the Company acknowledges that the Investors are not acting in
concert or as a group, and the Company shall not assert any such claim, with respect to such
obligations or the transactions contemplated by this Agreement or any of the other the
Transaction Documents. Each Investor shall be entitled to independently protect and enforce its
rights, indluding, without limitation, the rights arising out of this Agreement or out of any other
Transaction Documents, and it shall not be necessary for any other Investor to be joined as an
additional party in any proceeding for such purpose. The use of a single agreement with respect
to the obligations of the Company contained herein was solely in the control of the Compeany,
not the action or decision of any Investor, and was done solely for the convenience of the
Company and not because it was required or requested to do so by any Investor. It is expressly
understood and agreed that each provision contained in this Agreement and in each other
Transaction Document. is between the Conpany and an Investor; solely, and not between the
Company and the Investors collectively and not between and among Investors.

[signature page follows]
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INWITNESS WHEREOF, each Buyer and the Company have caused their respective

signature page to this Registration Rights Agreement to be duly executed as of the date first
wiitten above.

COMPANY:
PHUNWARE, INC.

By:

Name:
Title:
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INWITNESS WHEREOF, each Buyer and the Company have caused their respective
signature page to this Registration Rights Agreement to be duly executed as of the date first
wiitten above.

BUYERS:
ALTO OPPORTUNITY MASTER FUND, SPC -
SEGREGATED MASTER PORTFOLIO B

By:

Name:
Title:
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EXHIBIT A

FORM OF NOTICE OF EFFECTIVENESS
OF REGISTRATION STATEMENT

Attention:
Re:  Phunware, Inc.
Ladies and Genflemen:

[We are][l am] counsed to Phunware, Inc, a Delaware corporation (the
“Company”), and have represented the Company in connection with that certain Securities
Purchase Agreement (the “Securities Purchase Agreement”) entered into by and among the
Company and the buyers named therein (collectively, the “Holders™) pursuant to which the
Company issued to the Holders Series A Senior Convertible Notes and Series B Senior Secured
Comvertible Notes (collectively, the “Notes”) convertible into the Company’s shares of common
stock, $0.0001 par value per share (the “Common Stock™), and warrants exercisable for shares
of Common Stock (the “Warrants”). Pursuant to the Securities Purchase Agreement, the
Company also has entered info a Registration Rights Agreement with the Holders (the
“Registration Rights Agreement”) pursuant to which the Company agreed, among other things,
to register the Registrable Securities (as defined in the Registration Rights Agreement), including
the shares of Common Stock issuable upon conversion of the Notes and exercise of the Warrants,
under the Seawrities Act of 1933, as amended (the “1933 Act”). In comnection with the
Company’s obligations under the Registration Rights Agreement, on . ,2020,
the Company filed a Registration Statement on Form [S-1][S-3] (File No. 333- )
(the “Registration Statement”) with the Securities and Exchange Commission (the “SEC”)
relating to the Registrable Securities which names each of the Holders as a selling stockholder
thereunder.

In connection with the foregoing, [wel(1] advise you that [a member of the SEC’s
staff has advised [us][me] by telephone that [the SEC has entered an order declaring the
Registration Statement. effective under the 1933 Act at [ENTER TIME OF EFFECTIVENESS]
on [ENTER DATE OF EFFECTIVENESS]] [an order declaring the Registration Statement
effective under the 1933 Act at [ENTER TIME OF EFFECTIVENESS] on [ENTER DATE OF
EFFECTIVENESS]] has been posted on the web site of the SEC at www.sec.gov] and [we][1]
have no knowledge, after a review of information posted on the website of the SEC at
hitp://www.sec.gov/litigationystoporders.shtml, that any stop order suspending its effectiveness
has been issued or that any prooeedings for that purpose are pending before, or threatened by, the
SEC and the Registrable Securities are available for resale under the 1933 Act pursuant to the
Registration Statement.
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This letter shall serve as our opinion to you that the shares of Common Stock
underlying the Notes and Warrants, upon their issuance in accordance with the terms of the
Notes and Warrants, will be freely transferable by the Holders as provided in the Registration
Statement. Y ou need not require further letters from us to effect any fuhure legend-free issuance
or reissuance of such shares of Common Stock to the Holders as contemplated by the Company’s
[mevocable Transfer Agent Instructions dated 2020

Very tuly yours,
[ISSUER’S COUNSEL]

By:

CC:  Alto Opportunity Master Fund, SPC - Seqregated Master Portfolio B
[OTHER BUYERS]
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EXHIBIT B
SELLING STOCKHOLDERS

The shares of common stock being offered by the selling stockholders are those issuable
to the selling stockholders upon conversion of the notes and exercise of the wamants. For
additional information regarding the issuance of the notes and the warrants, see “Private
Placement of Notes and Warrants” above. We are registering the shares of common stock in
order to permit the selling stockholders to offer the shares for resale from time to time. Except
for the ownership of the notes and the wanrants issued pursuant to the Secunities Purchase
Agreement, the selling stockholders have not had any material relationship with us within the
past three years.

The table below lists the selling stockholders and other information regarding the
beneficial ownership (as determined under Section 13(d) of the Securities Exchange Act of 1934,
as amended, and the rules and requlations thereunder) of the shares of common stock held by
each of the selling stockholders. The second column lists the number of shares of common stock
beneficially owned by the selling stockholders, based on their respective ownership of shares of
common stock, notes and warrants, as of , 2020, assuming corversion of the notes and
exertise of the warranis held by each such selling stockholder on that date but taking account of
any limitations on conversion and exercise set forth therein,

The third colunm lists the shares of common stock being offered by this prospectus by
the selling stockholders and does not take in acoount any limitations on (i) conversion of the
notes set forth therein or (ii) exercise of the warrants set forth therein.

In accordance with the terms of a registration nghts agreement with the holders of the
notes and the wanrants, this prospectus generally covers the resale of 300% of the sum of (i) the
maxinmum number of shares of common stock issued orissuable pursuant to the Notes, including
payment of interest on the notes through December 31, 2021, and (i) the maximum number of
shares of common stock issued or issuable upon exercise of the warrants, in each case,
determined as if the outstanding notes (including interest on the notes through December 31,
2021) and warrants were converted or exertised (as the case may be) in full (without regard to
any limitations on conversion or exercise contained therein solely for the purpose of such
calculation) at a conversion price or exercise price (as the case may be) calculated as of the
trading day immediately preceding the date this registration staterent was initially filed with the
SEC. Because the conversion price of the notes and the exertise price of the warrants may be
adjusted, the mmmber of shares that will actually be issued may be more or less than the mmber
of shares heing offered by this prospectus. The fourth colunm assumes the sale of all of the

shares offered hy the selling stockholders pursuant to this prospectus.

Under the terms of the notes and the warrants, a selling stockholder may not convert the
notes or exercise the warrants to the extent (but only to the extent) such selling stockholder or
any of its affiliates would beneficially own a number of shares of our common stock which
would exceed 4.99% of the outstanding shares of the Company. The number of shares in the
second colunn reflects these limitations. The selling stockholders may sell all, some or none of

their shares in this offering. See “Plan of Distribution.”
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Number of Shares of
Common Stock Owned

of Common Stock to be Sold

Maxinmum Number of Shares Number of Shares of

Common Stock of

Name of Selling Stockholder Prior to Offering

Pursuant fo this Prospectus

Owned After Offering

Alto Opportunity Master Fund, SPC -
Seqregated Master Portfolio B (1)

[OTHER BUYERS]



Emor! Unknown document property name.




PLAN OF DISTRIBUTION

We are registering the shares of common stock issuahle upon conversion of the notes and
exertise of the warrants to permit the resale of these shares of common stock by the holders of
the notes and warrants from time to time after the date of this prospectus. We will not receive
any of the proceeds from the sale by the selling stockholders of the shares of common stock,
athough we will receive the exercise price of any Wamants not exercised by the selling
stockholders on a cashless exertise basis. We will bear all fees and expenses incident to our
obligation to register the shares of common stock.

The selling stockholders may sell all or a portion of the shares of common stock held by
them and offered hereby from time to time directly or through one or more underwriters, hroker-
dealers oragents. If the shares of common stock are sold through underwriters or broker-dedlers,

the selling stockholders will be responsible for underwriting discounts or commissions or agent’s
commissions. The shares of common stock may be sold in one or more fransactions at fixed
prices, at prevailing market prices at the time of the sale, at varying prices detenmined at the time
of sale or at negotiated prices. These sales may be effected in transactions, which may involve
crosses or block transactions, pursuant to one or more of the following methods:

e onany national securities exchange or quotation service on which the securities may
be listed or quoted at the time of sale;

¢+ inthe overthe-counter market;

e in transactions otherwise than on these exchanges or systems or in the overthe-
counter market;

o through the writing or setflement of options, whether such options are listed on an
options exchange or otherwise;

o ordinary brokerage transactions and transactions in which the hroker-dealer solicits
purchasers;

o hlock trades in which the broker-dealer will attempt to sell the shares as agent but
may position and resell a portion of the hlock as principal to facilitate the transaction;

o purchases by a broker-dealer as principal and resale by the broker-dealer for its
acoount;

o anexchange distribution in accordance with the rules of the applicable exchange;
» privately negotiated transactions;

» short sales made after the date the Registration Statement is declared effective by the
SEC;
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 hokerdedlers may agree with a sdlling security holder to sell a specified number of
such shares at a stipulated price per share;

« acombination of any such methods of sale; and
o any other method permitted pursuant to applicable law.

The selling stockholders may also sell shares of common stock under Rule 144
promulgated under the Securities Act of 1933, as amended, if available, rather than under this
prospectus.  In addition, the selling stockholders may transfer the shares of common stock by
other means not described in this prospectus. If the selling stockholders effect such transactions
by selling shares of common stock to or through underwriters, broker-dealers or agents, such
underwriters, broker-dealers or agents may receive commissions in the form of discounts,
concessions or conmissions from the selling stockholders or commissions from purchasers of
the shares of common stock for whom they may act as agent or to whom they may sell as
principal (which discounts, concessions or commissions as to particular underwriters, broker-
dealers or agents may be in excess of those customary in the types of transactions involved). In
connection with sales of the shares of common stock or otherwise, the selling stockholders may
enter into hedging transactions with broker-dealers, which may in tum engage in short sales of
the shares of common stock in the course of hedging in positions they assume. The selling
stockholders may also sell shares of common stock short and deliver shares of common stock
covered by this prospectus to close out short positions and to reum bonowed shares in
cornection with such short sales. The selling stockholders may also loan or pledge shares of
common stock to hroker-dealers that in tum may sell such shares.

The selling stockholders may pledge or grant a security interest in some or all of the
notes, warrants or shares of common stock owned by them and, if they default in the
performance of their secured ohligations, the pledgees or secured parties may offer and sell the
shares of common stock from time to time pursuant to this prospectus or any amendment. to this
prospectus under Rule 424(b)(3) or other applicable provision of the Securities Act amending, if
necessary, the list of selling stockholders to include the pledgee, transferee or other successors in
interest as selling stockholders under this prospectus. The selling stockholders also may transfer
and donate the shares of common stock in other circumstances in which case the transferees,
donees, pledgees or other successors in interest will be the selling beneficial owners for purposes
of this prospectus.

To the extent required by the Securities Act and the rules and regulations thereunder, the
selling stockholders and any hroker-dealer participating in the distribution of the shares of
common stock may be deemed to be “underwriters” within the meaning of the Securities Act,
and any commission paid, or any discounts or concessions allowed to, any such hroker-dealer
may be deemed to be underwriting commissions or discounts under the Securities Act. At the
time a particular offering of the shares of common stock is made, a prospectus supplement, if
required, will be distributed, which will set forth the aggregate amount of shares of common
stock being offered and the tems of the offering, including the name or names of any broker
dealers or agents, any disoounts, commissions and other terms constituting compensation from
the selling stockholders and any discounts, commissions or concessions allowed or re-allowed or
paid to broker-dealers.
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Under the securities laws of some states, the shares of common stock may be sold in such
states only through registered or licensed brokers or dedlers. In addition, in some states the
shares of common stock may not be sold unless such shares have been registered or qualified for
sale in such state or an exemption from registration or qualification is available and is complied
with

There can be no assurance that any selling stockholder will sell any orall of the shares of
common stock registered pursuant to the registration statement, of which this prospectus forms a
part.

The selling stockholders and any other person participating in such distribution will be
subject to applicable provisions of the Securities Exchange Act of 1934, as amended, and the
rules and regulations thereunder, including, without limitation, to the extent applicable,
Regulation M of the Exchange Act, which may limit the timing of purchases and sales of any of
the shares of common stock by the selling stockholders and any other participating person. To
the extent applicable, Regulation M may also restrict the ahility of any person engaged in the
distribution of the shares of common stock to engage in market- making activities with respect to
the shares of common stock. All of the foregoing may affect the marketahility of the shares of
common stock and the ahility of any person or entity to engage in market-making activities with
respect to the shares of common stock.

We will pay all expenses of the registration of the shares of common stock pursuant to
the registration rights agreement, estimated to be §{ ] in total, including, without limitation,
Securities and Exchange Conmmission filing fees and expenses of compliance with state
securities or “blue sky” laws; provided, however, a selling stockholder will pay all underwriting
discounts and selling commissions, if any. We will indemnify the selling stockholders against
lighilities, including some liahilities under the Securities Act in accordance with the registration
rights agreements or the selling stockholders will be entitled to contribution. We may be
indemmified by the selling stockholders against civil liahilities, including liahilities under the
Secwities Act that may arse from any written information fumished to us by the selling
stockholder specifically for use in this prospectus, in accordance with the related registration
rights agreements or we may be entitled to contribution.

Once sold under the registration statement, of which this prospectus fonms a part, the
shares of common stock will be freely tradable in the hands of persons other than our affiliates.
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Phunware Refinances Senior Convertible Note

AUSTIN, TX, July 15, 2020, 4:30 PM ET, (ORIGINAL: BUSINESS WIRE) — Phunware, Inc. (NASDAQ: PHUN) (the “Company”), a fully-
integrated enterprise cloud platform for mobile that provides products, solutions, data and services for brands worldwide, announced today
that it has entered into a refinancing transaction on terms more favorable to the Company for the issuance of senior convertible notes of
the Company in the initial principal amount of $4.32 million (the “Notes”) with a maturity date of December 31, 2021, pursuant to a
Securities Purchase Agreement by and among the Company and the same institutional investor (the “Buyer”). Canaccord Genuity, LLC
acted as sole placement agent (the “Placement Agent”) in the transaction. Upon closing of the sale of the Note (the “Closing”), the
Company is expected to receive gross cash proceeds of $1.75 million after paying off the note issued to the Buyer on March 20, 2020, as
well as applicable Placement Agent and legal fees in connection with the transaction. The obligations of the Notes are to be repaid by the
Company in cash only, but at the Buyer's election, may be converted at a fixed price of $3 per share subject to certain adjustments. As
additional consideration, the Company also issued the Buyer a warrant for the purchase of common stock representing 30% coverage of
the principal amount of the Notes that are exercisable in cash for $4 per share.

The securities sold in the financing transaction have not been registered under the Securities Act of 1933, as amended, or any state or
other applicable jurisdiction’s securities laws, and may not be offered or sold in the United States absent registration or an applicable
exemption from the registration requirements of the Securities Act and applicable state or other jurisdictions’ securities laws. The Company
has agreed to file a registration statement with the United States Securities and Exchange Commission registering the resale of the shares
of common stock issuable upon conversion of the Notes sold in the financing transaction. Any offering of the securities under the resale
registration statement will only be made by means of a prospectus.

This press release shall not constitute an offer to sell or the solicitation of an offer to buy these securities, nor shall there be any offer,
solicitation or sale of these securities in any jurisdiction in which such offer, solicitation or sale would be unlawful.

For additional information on this financing transaction, see the associated Form 8-K which will be available in the Company’s public filings
which can be found here.

Safe Harbor Clause and Forward-Looking Statements

This press release includes forward-looking statements. All statements other than statements of historical facts contained in this press
release, including statements regarding our future results of operations and financial position, business strategy and plans, and our
objectives for future operations, are forward-looking statements. The words “anticipate,” “believe,” “continue,” “could,” “estimate,” “expect,”
“expose,” “intend,” “may,” “might,” “opportunity,” “plan,” “possible,” “potential,” “predict,” “project,” “should,” “will,” “would” and similar

expressions that convey
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uncertainty of future events or outcomes are intended to identify forward-looking statements, but the absence of these words does not
mean that a statement is not forward-looking.

The forward-looking statements contained in this press release are based on our current expectations and beliefs concerning future
developments and their potential effects on us. Future developments affecting us may not be those that we have anticipated. These
forward-looking statements involve a number of risks, uncertainties (some of which are beyond our control) and other assumptions that
may cause actual results or performance to be materially different from those expressed or implied by these forward-looking statements.
These risks and uncertainties include, but are not limited to, those factors described under the heading “Risk Factors” in our filings with the
Securities and Exchange Commission (SEC), including our reports on Forms 10-K, 10-Q, 8-K and other filings that we make with the SEC
from time to time. Should one or more of these risks or uncertainties materialize, or should any of our assumptions prove incorrect, actual
results may vary in material respects from those projected in these forward-looking statements. We undertake no obligation to update or
revise any forward-looking statements, whether as a result of new information, future events or otherwise, except as may be required under
applicable securities laws. These risks and others described under “Risk Factors” in our SEC filings may not be exhaustive.

By their nature, forward-looking statements involve risks and uncertainties because they relate to events and depend on circumstances
that may or may not occur in the future. We caution you that forward-looking statements are not guarantees of future performance and that
our actual results of operations, financial condition and liquidity, and developments in the industry in which we operate may differ materially
from those made in or suggested by the forward-looking statements contained in this press release. In addition, even if our results or
operations, financial condition and liquidity, and developments in the industry in which we operate are consistent with the forward-looking
statements contained in this press release, those results or developments may not be indicative of results or developments in subsequent
periods.

About Phunware, Inc.
Everything You Need to Succeed on Mobile — Transforming Digital Human Experience

Phunware, Inc. (NASDAQ: PHUN), is the pioneer of Multiscreen-as-a-Service (MaaS), an award-winning, fully integrated enterprise cloud
platform for mobile that provides companies the products, solutions, data and services necessary to engage, manage and monetize their
mobile application portfolios and audiences globally at scale. Phunware’s Software Development Kits (SDKs) include location-based
services, mobile engagement, content management, messaging, advertising, loyalty (PhunCoin & Phun) and analytics, as well as a mobile
application framework of pre-integrated iOS and Android software modules for building in-house or channel-based mobile application and
vertical solutions. Phunware helps the world’s most respected brands create category-defining mobile experiences, with more than one
billion active devices touching its platform each month. For more information about how Phunware is transforming the way consumers and
brands interact with mobile in the virtual and physical worlds, visit https://www.phunware.com, https://www.phuncoin.com,
https://www.phuntoken.com, and follow @phunware, @phuncoin and @phuntoken on all social media platforms.
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